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2 Molly A. Harkness vs. 
The Tax Court of the United States 


MOLLY A. HARKNESS, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITION 


The above named petitioner hereby petitions for a 
re-determination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (Office of Internal Revenue Agent in 
Charge, San Francisco Division, IRS :90-D-DMR) 
dated August 21, 1947, and as a basis of her proceed- 
ing, alleges as follows: 


1. The petitioner is an individual with her resi- 
dence at 3767 Huntington Boulevard, in the City of 
Fresno, State of California. The return for the 
period here involved was filed with the Collector for 
the First District of California. 


2. The notice of deficiency (a copy of which is 
attached hereto and marked JIixhibit ‘‘A’’) was 
mailed to the Petitioner on August 21, 1947. 


3. The taxes in controversy are income and vic- 
tory taxes for the calendar year 1943, in the amount 
of $64,781.64. 


4. The determination of tax set forth in said no- 
tice of deficiency is based upon the following errors: 
(a) The refusal of the respondent to recognize 
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that the petitioner and her husband, Floyd J. Hark- 
ness, and their children, Floyd James Harkness, Jr. 
and Harriet Harkness Colgate, were copartners 
transacting business under the firm name and style 
of United Packing Co.; 

(b) The determination by the respondent that 
the said Floyd James Harkness, Jr. and Harriet 
Harkness Colgate contributed no capital to said part- 
nership known as United Packing Co., originating 
with themselves ; 

(c) The determination by the respondent that the 
said Floyd James Harkness, Jr. and Harriet Hark- 
ness Colgate rendered no services to the business of 
the partnership known as United Packing Co.; 

(d) The determination by the respondent that 
the said Floyd James Harkness, Jr. and Harriet 
Harkness Colgate did not acquire valid partnership 
interests in the said United Packing Co.; 

(e) The re-allocation of the profits of the said 
partnership known as United Packing Co. by the 
respondent to the petitioner and her husband, Floyd 
J. Harkness, on a community property basis, thus in- 
creasing petitioner’s taxable income by $71,770.50. 


5. The facts upon which petitioner relies as a 
basis of this proceeding are as follows: 

(a) On December 31, 1942, petitioner, Floyd J. 
Harkness, Floyd James Harkness, Jr. and Harriet 
Harkness Colgate entered into written Articles of 
Copartnership, under and by virtue of the terms of 
which they agreed, among other things, to become 
copartners in the business of growing, packing, ship- 
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ping and distributing fresh fruits and vegetables in 
the State of California under the firm name and style 
of United Packing Co., commencing January 1, 1948, 
and continuing until the partners should dissolve the 
partnership or until the partnership should be dis- 
solved as provided in said partnership agreement. A 
copy of said Articles of Copartnership is attached 
hereto and marked Exhibit ‘‘B’’ and made a part 
hereof. 

(b) Petitioner and Floyd J. Harkness are hus- 
band and wife, and Floyd James Harkness, Jr. and 
Harriet Harkness Colgate are their children. 

(c) The partnership capital consisted of cash 
and real and personal property having a value of 
$138,241.61, which capital was contributed by the 
partners in equal amounts. The interests of the hus- 
band and wife were community property and it re- 
tained that character. There has been no attempt on 
the part of the husband and wife to convert the 
wife’s or the husband’s interests into separate prop- 
erty. The children borrowed the funds for their 
capital contributions from their father and gave him 
their respective promissory notes for such borrowed 
funds, which notes have been paid by the children 
mr rull with interest. 

(d) The present partnership was the successor 
to several previous partnerships, the first of which 
was started in 1923, under the same name, to-wit, 
United Packing Co. The succeeding partnerships 
have engaged in similar businesses uninterrupted 
since the organization of the first partnership. The 
petitioner’s husband was a partner in each of the re- 
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spective partnerships, and in which partnerships 
persons other than members of the petitioner’s fam- 
ily were members. 

(e) At the time the said partnership agreement, 
(Exhibit ‘‘B”’’ attached hereto) was entered into, 
Harriet Harkness Colgate was married to William 
H. Colgate, Jr. He and Floyd James Harkness, Jr. 
were both in the armed forces of the United States. 
Floyd James Harkness, Jr. entered the United 
States armed forces on January 12, 1942, and was 
discharged therefrom on January 6, 1946. William 
H. Colgate, Jr. entered the United States armed 
forces in 1941, and was discharged therefrom in 
September, 1944. 

Under the terms of the partnership agreement and 
subsequent agreement between the parties, it was 
contemplated and agreed that Floyd James Hark- 
ness, Jr. and William H. Colgate, Jr., the husband 
of Harriet Harkness Colgate, would actively engage 
in the business of the partnership as soon as they 
were able to do so. Both of them had been trained 
for this purpose. William H. Colgate, Jr. was to 
represent his wife in the partnership, the wife’s in- 
terest in the partnership as well as the profits arising 
from the interest being community property under 
the community property laws of the State of Cali- 
fornia, and accordingly the said William H. Colgate, 
Jr. had a vested interest in both the profits and cap- 
ital of the partnership. 

At the time the Articles of Copartnership were 
entered into, it was agreed and realized that a major 
portion of the work of the partnership would have to 
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be performed by the petitioner’s husband, Floyd J. 
Harkness, until Floyd James Harkness, Jr. and Wil- 
liam H. Colgate, Jr. were discharged from the armed 
forces and were able to actively take an interest in 
the partnership, and by reason of such fact there was 
a provision inserted in the Articles of Copartnership 
(Iixhibit ‘*B’’ attached hereto) to the effect that 
petitioner’s husband was to be the general manager 
of the partnership and was to devote such portion of 
his time towards the business of the partnership as 
he should deem necessary and proper for the business 
of the partnership; that he was to receive for his 
Services a certain percentage of the net profits of 
the business to be agreed upon between the partners 
from time to time, and that the remaining income of 
the partnership should be divided equally between 
all the partners; that on January 4, 1948, a sup- 
plemental agreement was entered into between the 
partners, fixing this compensation as 75% of the net 
income from the said partnership, United Packing 
Co., up to the amount of $100,000 which agreement 
stated that this compensation was being paid to him 
by reason of the fact that due to war conditions he 
was the only active copartner in the business of the 
partnership at that particular time. A copy of said 
agreement is attached hereto marked Exhibit ‘‘C’’ 
and made a part hereof. 

(f) One of the principal assets of the partner- 
ship was an undivided interest in a 300-acre vineyard 
and orchard which was acquired on February 8, 
1943. The title to said vineyard and orchard was 
vested as follows: 
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1/8 undivided interest in Floyd J. Harkness, Sr., 
petitioner’s husband ; 

1/8 undivided interest in Molly A. Harkness, tax- 
payer; 

1/8 undivided interest in Floyd James Harkness, 
Jr. and his wife; 

1/8 undivided interest in Harriet Harkness Col- 
gate and William H. Colgate, Jr., her husband. 

The other 1/2 interest in said property was owned 
by Chris A. Sorensen (a former partner of United 
Packing Co.) and his wife. 

One-half of the profits from the operation of the 
vineyard and orchard inured to the benefit of the 
partnership and was reported as such in the partner- 
ship income tax return. This one-half of the profits 
for the year 1943 amounted to the sum of $60,309.92, 
all of which profits were re-allocated by the respond- 
ent to petitioner and her husband, Floyd J. Hark- 
ness, instead of having been apportioned among the 
owners of said property on a partnership basis as 
reported in the income tax returns of the partner- 
ship and the respective income tax returns of the 
partners. 

(g) In September, 1944, said William H. Col- 
gate, Jr. received a medical discharge from the 
United States Army, and he thereafter immediately 
entered the services of the United Packing Co., and 
has devoted his entire time and attention since said 
date to the business and interests of the said United 
Packing Co. 

(h) On January 6, 1946, Floyd James Harkness, 
Jr. was discharged from the United States Army, 
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and he thereafter immediately entered the services 
of the United Packing Co., and has devoted his en- 
tire time and attention since said date to the business 
and interests of the said United Packing Co. 


Wherefore, petitioner prays that this Court may 
hear this proceeding and determine that the respond- 
ent erred in re-allocating the income of the partner- 
ship known as United Packing Co., and in such 
re-allocating to the petitioner and the petitioner’s 
husband, Floyd J. Harkness, on a community prop- 
erty basis the entire income from said partnership, 
thus increasing the taxable income of the petitioner 
by the sum of $71,770.50, and that this Court should 
determine that the correct amount of the petitioner’s 
income tax and victory tax liability for the said year 
be re-computed in accordance with Rule 50. 


/s/ PHILIP 8. EHRLICH, 
/s/ ALBERT A. AXELROD, 


/s/ LeROY H. GUNTHER, 
Counsel for Petitioner. 


State of California, 
County of Fresno—ss. 


Molly A. Harkness, being first duly sworn, deposes 
and says: 

That she is the petitioner above named; that she 
has read the foregoing Petition and is familiar with 
the statements contained therein, and that the state- 
ments contained therein are true except those stated 
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to be upon information and belief, and that those she 
believes to be true. 


/s/ MOLLY A. HARKNESS. 


Subscribed and sworn to before me this 29th day 
of October, 1947. 
[Seal] /s/ HARRY R. BRADLEY, 
Notary Public in and for the County of Fresno, 
State of California. 


ixbibit ‘A’? 
Treasury Department 
Internal Revenue Service 
74 New Montgomery Street 
San Francisco 5, California 


Aug. 21,1947 
Office of 
Internal Revenue Agent in Charge 
San Francisco Division 
TRA :90-D-DMA 
Mrs. Molly A. Harkness 
3767 Huntington Boulevard 
Fresno, California 


Dear Mrs. Harkness: 

You are advised that the determination of your 
income and victory tax liability for the taxable year 
ended December 31, 1948, discloses a deficiency of 
$64,781.64, as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 
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Within 90 days (not counting Saturday, Sunday, 
or a legal holiday in the District of Columbia as the 
90th day) from the date of the mailing of this letter, 
you may file a petition with The Tax Court of the 
United States, at its principal address, Washington 
25, D. C., for a redetermination of the deficiency or 
deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, San 
Francisco, California, for the attention of Confer- 
ence Section. The signing and filing of this form 
will expedite the closing of your return(s) by per- 
mitting an early assessment of the deficiency or 
deficiencies, and will prevent the accumulation of 
interest, since the interest period terminates 30 days 
after filing the form, or on the date assessment is 
made, whichever is earlier. 


Very truly yours, 


/s/ GKO. J. SCHOENEMAN, 
Commissioner, 


By /s/ F. M. HARLESS, 
Internal Revenue Agent in 
Charge. 


Enclosures: 
Statement 
Form of waiver 


DMR 8-21-47 
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Statement 
San Francisco 
TRA :90-D-DMR 


Inre: Mrs. Molly A. Harkness 
3767 Huntington Boulevard 
Fresno, California 


Tax Liability for the Taxable Year Ended 
December 31, 1948 
Deficiency 
ine and Victory Tax...............) $64,781.64. 


In making this determination of your income and 
victory tax liability, careful consideration has been 
given to your protest dated December 23, 1946, and 
to the statements made at the conference held on 
April 21, 1947. 

A copy of this letter and statement has been mailed 
to your representative, Mr. Philip 8S. Ehrlich, 2002 
Russ Building, San Francisco 4, California, in ac- 
cordance with the authority contained in the power 
of attorney executed by you and on file with this 
office. 


Statement for Year 1942 
No change is made in income as reported on your 
return. 


Tentative income tax liability reported. .. .$37,095.33 
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Adjustments to Net Income 


Year : 1943 
Income Tax Victory Tax 
Net Income Net Income 
Net income as disclosed by return .................. $108,821.85 $114,858.88 
Unallowable deductions and additional income: 
(a) Partnership income ............ Bl Lgl, 7 O150 €71,770i50 
Cp Commrbmtioms 2.1... 22 29.00 0.00 
71,795.50 71,770.50 
D@tah. ..08&.............0e eS $180,617.85 $186,629.38 
Nontaxable income and additional deductions: 
(ei limbenesty.........-:22082.-...-..0-02-- $ 144.20 $ 0.00 
(Cb) yee U2 cael eae rene 227.80 
(e) Business expenses ............-- 108.45 108.45 
480.45 108.45 
Netancome asiadjweted ..2.0e25-.-......2ee ee $180,136.90 $186,520.93 


Explanation of Adjustments 


(a) On December 31, 1942, you and your husband, Floyd J. Hark- 
ness, together with your two children, Floyd James Harkness, Jr., and. 
Harriet Harkness Colgate, executed an instrument purporting to create 
a family partnership. Sinee Floyd James Harkness, Jr., and Harriet 
Harkness Colgate contributed no capital originating with themselves, 
rendered no services to the business, and were not required to partici- 
pate in the control and management of the business under the terms of 
the alleged partnership agreement, it is held that they did not acquire 
valid partnership interests in the United Packing Company. Accord- 
ingly, profits from the above-named organization are reallocated to you 
and your husband on a community property basis, thus increasing your 
taxable income by $71,770.50 as shown below. 


Total net profit of United Packing Company ...............--.....---- $361,832.00 
Nour community one-half shave 22 ese eee 180,916.00 
PNUMOaMMEMECMOMUCKH ON PCtUIN ._.......-..cc2.-ccsca-ccceececoc-ceeeecceenceceeeen 109,145.50 
A@iuisiiaemt—=Increase  ..........-....-. Dawe eweeeeees  Bececeeeeye se $ 71,7700 


(b) Deduction for contributions is decreased by 
$25.00 as follows: 


Tomaleehapiable ContribUtiens -.......cc0.cc-.<ccressesee-ses-2oe $ 550.00 
Yourone- walt community shiame™.......2.22.....0.-.:0<.-..22002---- 2a. 00 
Amount elmmed On your PetUMM ......00--. 300.00 


Aiingimient-—<Geerease  -.....cccesc.iveececedeceesaceeeeeecneeaes ee $ 25.00 
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Explanation of Adjustments 
(Continued) 


(ec) (d) and (e) Deductions of $144.20, $227.80 and $108.45 are 
allowed for interest, real estate taxes and business expenses, respec- 
tively, as shown below since the items represent community deductions, 
one-half of which are deductible by you. 

Real Estate Business 


Interest Taxes Iixpenses 
ova anivounts paid _.....---..........-......-. $288.41 $455.60 $216.90 
Your community one-half share ...... $144.20 $227.80 $108.45 

Computation of Tax 
Year : 1943 

BmeG WN MRO MCE (ECON __...___..-.....-.-..--..eennneceenccceencceeennceenssoreertenal $180,136.90 
(a TIRED TST ORMET SD 21 000101 (8) ¢ hc rss 1,100.00 
VNU OPTS DTICONNC. .........-...-.....00..-ccneeeeoececsescscaescceesencnsasocsatebunedl $179,036.90 
Peer eme@ MICOME CRECIL ._............-.-coc-c-scseecoceeenecennonaesauile.. 2 1,400.00 
alatice sumljeeotomormal tax .....................c00c-cssccecoseeaeeuaule $177,636.90 
Normal tax at 6 per cent on $177 ,636.90____.... $ 10,658.21 
Surtax on 90360 Ose ree: 122,159.89 
re MUMS Foe 2o22a cee. 222.----aceccasecses-esesenscaesece-enecnencnenieeeeeeme $132,818.10 
B ictwey tasametin@ome .............-....-.-----..oseses-- $186,520.93 
eM PCC MOTORCIIOLION ......-.---1-.n+2--eove--nennees 624.00 
Income subject to victory tax ..........-.-------------- $185,896.93 
Victory tax before eredit 

(ape cemiroi185,896.93) .........-....-----..--0 $ 9,294.85 
Sey 1010 bX CICCIE ..........-..---..---.s-2eeennnnnee 500.00 
san sn nn ngguie nov n evo wesendnvnn nse -ceevsezceeuaees 8,794.85 
icone amar vicvory taxor 1943 __........2.......cccne nn $141,612.95 
LO aL 2 me $ 37,095.33 
Amount of 1942 or 1943 tax, whichever is larger .................... $141,612.95 


Forgiveness feature : 
Amount of 1942 or 1943 tax, whichever is smaller $37,095.33 
Amount forgiven (84 of $37,095.33) 27,821.50 


Meet WTOP SIV! ......c0w 2... D383 


Correct income and victory tax liability -.................................8150,886.78 
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Computation of Tax 
(Continued) 


Correct income and victory tax liability 
(Buoughteiomward)) ..2:..... 90 ..2 00. .aps...eteie $150,886.78 


Income and victory tax disclosed by return; page 4—line 20 
(Original, Account No. 359238 First California District) 86,105.14 


Deficiency of income ATL, VGH VAUAR........2000.-accc2s0e.0.20ee $ 64,781.64 


Hadhibit “3°” 
Articles of Co-Partnership 


These Articles of Co-Partnership, made and en- 
tered into this 31st day of December, 1942, by and 
between Floyd J. Harkness, first party, Molly A. 
Harkness, second party, Floyd James Harkness, Jr., 
third party, and Harriet Harkness Colgate, fourth 
party, the first, second and third parties being resi- 
dents of the County of Fresno, State of California, 
and fourth party being a resident of Columbus, 
Franklin County, Ohio: 


Witnesseth : 

That the said parties hereto for themselves, their 
heirs, executors, administrators and assigns agree to 
become co-partners in the business of carrying on a 
general business of growing, packing, shipping and 
distributing of fresh fruit and vegetables in the State 
of California, including the purchasing and selling 
of any and all kinds of real and personal property 
necessary in carrying on and conducting said busi- 
ness, and said business shall be conducted under the 
firm name and style of ‘‘United Packing Co.’’ from 
January 1st, 1943, until such time as the said co- 
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partners shall mutually agree to dissolve said co- 
partnership, or the said co-partnership shall be 
otherwise as hereinafter provided dissolved, and that 
the terms upon which the said parties have entered 
into said co-partnership are hereinafter stated as 
follows, to-wit: 

That the said business of growing, packing, ship- 
ping and distributing of fresh fruit and vegetables 
and any other business which shall be incidental and 
necessary thereto, shall be carried on in the State of 
California, and that the principal place of business 
of said co-partnership shall be in the Rowell Build- 
ing in the City of Fresno, County of Fresno, State 
of California or at any other place or places as the 
partners shall hereafter determine and that the firm 
name and style of said co-partnership business shall 
be United Packing Co., with real and personal prop- 
erty belonging thereto located in the Counties of 
Kern, Tulare, San Joaquin and Fresno, State of 
California. 

It is understood and agreed by and between the 
parties hereto that said first party has been conduct- 
ing the above mentioned business individually under 
the firm name and style of United Packing Co., and 
that he and Molly A. Harkness, his wife, second 
party herein, have been the owners of all the real 
and personal property, equipment and materials that 
are now used in carrying on said business, together 
with such moneys as may now be on deposit in the 
name of the said United Packing Co. and together 
with any and all outstanding accounts owing as of 
this date, the said Floyd J. Harkness and Molly A. 
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Harkness, first and second parties herein, do by these 
presents, sell, convey and set over, an undivided one- 
fourth partnership interest in and to all of the part- 
nership property of the United Packing Co. to each 
of the third and fourth parties, namely, Floyd James 
Harkness, Jr. and Harriet Harkness Colgate, and 
from this date on each of the said co-partners above 
named, shall be and become the owners of an un- 
divided one-fourth interest of all of the property of 
the said co-partnership doing business under the 
firm name and style of United Packing Co., and that 
the real and personal property which shall compose 
the capital of the said co-partnership and belong to 
the newly organized co-partnership is described in a 
Schedule marked Exhibit ‘‘A’’ and attached hereto 
and made a part of this agreement as if herein fully 
set out, and that there shall also belong to said co- 
partnership any and all other assets which now be- 
long to said co-partnership and are not herein de- 
scribed as well as any and all other assets which may 
hereafter belong to said co-partnership; that all 
thereof shall belong equally to all of the partners 
herein named and in consideration of said first party 
conveying all of said real and personal property to 
said co-partners being conducted under the firm 
name and style of the United Packing Co., and which 
is agreed to be of the net value of $138,241.61, that 
the said third and fourth party shall each execute in 
favor of first party a promissory note in the sum of 
$34,560.40, payable in the manner as therein set forth 
to first party, and which sum shall be the purchase 
price for their undivided one-fourth interest in and 
to all of the assets of said co-partnership. 
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It is understood and agreed by and between the 
parties hereto that the said first and second parties 
are husband and wife and that all of the property 
which said first party is on this date conveying to the 
newly formed co-partnership, in which all of the 
above named parties are equal partners, has been 
accumulated by first and second parties during their 
married life and is the community property of first 
and second parties and that one-half thereof, by 
reason thereof, is the property of said second party 
and that the said second party does herewith join 
first party in the conveying of all of the said assets 
herein described to the said co-partnership so that 
from this date on, all of the said property now be- 
longing to the said United Packing Co. and any and 
all other property which may hereafter belong to 
said co-partnership shall be owned equally by all the 
said co-partners. 

It is understood and agreed by and between the 
said co-partners that said first party shall be, and is 
from this date on made the general manager of said 
co-partnership, and that he shall be in full charge of 
all business operations of said co-partnership and 
that he shall have the full right to conduct the busi- 
ness of said co-partnership in such manner as he may 
desire, including the selling of any and all of the 
partnership assets and the purchasing of such other 
property as he may desire in the name of said co- 
partnership together with the right to borrow such 
money as he may deem necessary to carry on said 
business and in consideration thereof it is understood 
and agreed that first party is to receive for his said 
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services a certain percentage of the net profit of said 
business to be agreed upon between all of the part- 
ners herein from time to time as they may agree 
upon between themselves, and that the balance of the 
net income of said co-partnership shall be equally 
divided between all of the co-partners herein at such 
time or times as they may agree upon, provided how- 
ever that any profits which third and fourth parties 
are entitled to receive shall be paid to first party and 
applied by him first, to any payment which first 
party may have advanced to third and fourth parties, 
together with interest thereon and the balance there- 
of, if any, shall be applied by first party in the pay- 
ment of the promissory notes which the said third 
and fourth parties have executed in favor of first 
party for the purchase price of their share in said 
co-partnership business. 

It is understood and agreed that the said first 
party as general manager, and anyone of the other 
co-partners acting together shall have the right to 
bind the said co-partnership in such manner or form 
as they may deem necessary, in order to carry on the 
business of the said co-partnership, and that no other 
co-partner shall have the right to in any manner bind 
the said co-partnership, and that no co-partner shall 
have the right to in any way Sell, assign, set over, 
transfer or hypothecate his undivided one-fourth in- 
terest in said co-partnership without first obtaining 
the written consent of two other co-partners. 

It is understood and agreed that said first party 
as general manager of said co-partnership shall de- 
vote such portion of his time and attention to the 
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conducting and carrying on of said business, as he 
shall deem necessary and proper but that he will at 
all times use his own good judgment and best efforts 
and experience in carrying on said business for the 
best interests of all parties concerned and that sec- 
ond, third and fourth parties shall not devote any 
time or attention in carrying on said business unless 
hereafter agreed upon by and between any three of 
said co-partners and at that time it shall be agreed 
upon by and between any three of said partners as to 
what the compensation shall be for the services 
which third or fourth partner may contribute to- 
wards the carrying on of said co-partnership busi- 
ness. 

It is understood and agreed that there shall be 
kept at all times a complete set of books of account 
wherein there shall be entered any and all records 
and transactions of said business and that the said 
first party shall have complete charge thereof and 
that said books shall be under his immediate super- 
vision and that the said first party shall have the full 
charge of the collections and expenditures of all of 
the moneys received and taken in, in the carrying on 
of said business, and that all of the business transac- 
tions of said first party in carrying on said business 
shall be binding on all of the said co-partners. 

It is understood and agreed in this connection that 
first party will render on the Ist of each vear a true 
and full statement and account of the profits or 
losses of said business and all other matters and 
transactions done and performed in connection with 
said business. 
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It is understood and agreed by and between the 
parties hereto that upon the consent of the managing 
partner and two of the remaining partners that the 
capital of the partnership may be increased to such 
sum as may be determined by them, and that there- 
after each of the partners shall contribute their re- 
spective share of the capital increase. In the event 
the managing partner and two of the other partners 
desire to reduce the capital of the partnership or 
withdraw profits, then such determination shall be- 
come binding upon all the partners hereto. 

It is further understood and agreed by and be- 
tween the parties hereto that each one of the part- 
ners will not, without the previous consent in writing 
of the other partners, enter into any bond or become 
bail or security for any person or persons or do or 
suffer to be done anything whereby the capital or 
property of the co-partnership may be taken by exe- 
cution and that each partner shall punctually pay his 
own separate debts and should anyone of the said 
co-partners become financially involved in outside in- 
terests so that his share in the said co-partnership 
business shall become involved, and should anyone of 
said co-partners in any manner so become involved 
then the other co-partners shall have the right to 
acquire such insolvent partner’s right, title and in- 
terest in said co-partnership at the book value 
thereof without any consideration of the good will of 
the said co-partnership and upon such transfer, 
such insolvent partner shall have no further right, 
title and interest in and to the capital assets of the 
said co-partnership. 
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It is understood and agreed that in the event that 
anyone of the said co-partners desire to sell or in any 
way dispose of their interest in the said co-partner- 
ship business, that then the remaining co-partners 
shall have the right to purchase such partner’s inter- 
est in said co-partnership and then the selling co- 
partner shall convey all of his right, title and interest 
in and to the said co-partnership property to the 
remaining co-partners, and shall receive for such 
conveyed interest the book value of such interest at 
said time without any consideration of the goodwill 
of the co-partnership and that the amount which the 
selling co-partner shall receive may be paid in cash 
by the remaining co-partners, but if the remaining 
co-partners do not desire to pay cash for the selling 
partner’s interest, then they shall have the right to 
pay such amount by the application of the profits 
from the business of such selling partner’s share and 
that the same shall continue to be paid in this man- 
ner until the said purchase price of such selling part- 
ner’s interest in said co-partnership shall have been 
paid in full, and then such selling partner shall exe- 
cute in favor of the remaining co-partners a Bill of 
Sale conveying all of his right, title and interest in 
and to the said co-partnership business and assets to 
the remaining co-partners. 

It is understood and agreed by and between the 
parties hereto that should anyone of the partners 
become deceased, that then the remaining co-part- 
ners shall have the right to purchase such deceased 
partner’s share in said business at the book value at 
the time of the death of such co-partner without any 
consideration of the good will of the partnership and 
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such deceased partner’s interest in said business 
shall be paid to the legal representative of such de- 
ceased partner and then the legal representative of 
such deceased partner’s estate shall convey all of the 
deceased partner’s right, title and interest in and 
to the said co-partnership property to the remaining 
co-partners and the legal representative of such de- 
ceased partner shall receive for such conveyed in- 
terest the purchase price for such deceased partner’s 
interest which may be paid in eash by the remaining 
co-partners or if the remaining partners do not de- 
sire to pay cash for such deceased partner’s interest, 
then they shall have the right to pay such amount by 
the application of the profits from the business of 
such deceased partner’s interest and that this method 
of payment shall continue until the said purchase 
price of said deceased partner’s interest shall have 
been paid in full and that upon such payment in full 
of the purchase price of said deceased partner’s in- 
terest in said co-partnership the legal representative 
of such deceased partner shall execute and deliver to 
the remaining co-partners a Bill of Sale conveying 
all of the said deceased partner’s interest in the said 
co-partnership business and assets. 

It is also agreed by the co-partners that in the 
event of any misunderstanding between the co-part- 
ners concerning the matter of conducting and carry- 
ing on of said business that then the partners shall, 
between themselves adjust the same; it is however 
understood in this connection that the decision of 
the general manager and one other partner hereto 
shall determine any question which may arise be- 
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tween them and in the event that anyone or more of 
said co-partners should be dissatisfied with such de- 
cision then they shall have the right as given them by 
the laws of the State of California to bring proceed- 
ings in court for the purpose of either dissolving the 
said co-partnership or obtaining such relief as they 
are entitled under the terms of this co-partnership. 

It is further understood and agreed that this co- 
partnership business is entered into on the proposi- 
tion that each partner has an equal interest therein 
and is entitled to an equal share in all gains, profits 
and increases which shall come, grow or arise from, 
or by means of said business so long as such part- 
ner or partners shall not be in default in any of the 
terms of this agreement and that each partner shall 
be entitled to his one-fourth share of the said profits 
and that each partner shall likewise share equally 
in any losses which the said partnership may sustain 
and that each partner shall in the event it becomes 
necessary to furnish additional funds by reason of 
any losses which the said partnership may sustain, 
then each partner shall furnish and pay into the said 
business his equal share which may be necessary in 
order to continue on with the said co-partnership 
business. It being agreed that the decision of the 
managing partner and any two of the remaining 
partners shall be final as to the matter of the divi- 
sion of the profits and the amount which may be 
paid in by each partner in the event it becomes neces- 
sary to do so on account of losses sustained by the 
said co-partnership. 

That at the end or sooner determination of their 
co-partnership, the said co-partners, each to the 
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other, shall and will make a true, just and final ac- 
counting of all things relating to their said business, 
and in all things truly adjust the same; and that all 
and every stock and stocks, as well as the gains and 
increase thereof, which shall appear to be remaining, 
either in money, goods, wares, fixtures, debts or 
otherwise, shall be divided between them, share and 
share alike. 


In Witness Whereof, the above named partners 
have hereunto set their hands and signatures the day 
and year first above written. 
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Financial Statement—United Packing Co. 


1/1/43 
Assets 
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$100,000.00 


otal 
5,648.74 
1,500.00 
1,230.00 
6,100.38 
1,046.28 


1,139.41 


0 
504.18 
1,061.00 


3,311.95 


6,182.60 
6,473.31 


8,234.43 


$142 861.03 
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/3/ FLOYD JAMES HARKNESS, 
od Rs, 
Third Party. 


/s/ HARRIET HARKNESS 
COLGATE, 
Fourth Party. 


Filed T. C. U. 8., November 10, 1947. 


[Title of Tax Court and Cause. | 


ANSWER 


Comes now the Commissioner of Internal Rev- 
enue, respondent above named, by his attorney, 
Charles Oliphant, Chief Counsel, Bureau of Inter- 
nal Revenue, and for answer to the petition filed by 
the above-named petitioner admits and denies as 
follows: 


1, 2 and 8. Admits the allegations contained in 
paragraphs 1, 2 and 3 of the petition. 


4 and 4(a) to (e), inclusive. Denies that the 
Commissioner erred in the determination of the 
deficiency as alleged in paragraph 4 of the petition 
and subparagraphs (a) to (e), inclusive, there- 
under. 


5(a). Denies the allegations contained in sub- 
paragraph (a) of paragraph 5 of the petition. 

(b). Admits the allegations contained in sub- 
paragraph (b) of paragraph 5 of the pctition. 

(c) and (d). Denies the allegations contained in 
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subparagraphs (c) and (d) of paragraph 5 of the 
petition. 

o(e). For lack of knowledge or information suf- 
ficient to form a belief, denies the allegations con- 
tained in subparagraph (e) of paragraph 5 of the 
petition. 

(f), (g) and (h). For lack of knowledge or in- 
formation sufficient to form a belief, denies the alle- 
gations contained in subparagraphs (f), (g) and 
(h) of paragraph 5 of the petition. 

6. Denies generally and specifically each and 


every allegation in the petition not hereinbefore 
admitted, qualified or denied. 


Wherefore, it is prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 

/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 


Of Counsel: 


B. H. NEBLETT, 
Division Counsel ; 


T. M. MATHER, 
Special Attorney, Bureau 
Of Internal Revenue. 


Received and Filed, T. C. U. 8., December 16, 
1947. 


30 Molly A. Harkness vs. 
[Title of Tax Court and Cause. ] 


STIPULATION OF FACTS 


It is hereby stipulated and agreed by and be- 
tween the parties through their respective counsel 
that the following facts are admitted without prej- 
udice to the rights of either party to enter other 
and further testimony : 


1. The petitioners are husband and wife who 
have maintained their family domicile in California 
for many years prior to 1948. Prior to December 
31, 1942, the business and property of the United 
Packing Co. was owned and operated by Floyd J. 
Harkness and Molly A. Harkness. Molly A. Hark- 
ness by virtue of her marital rights has a 50% 
community property interest in the assets of the 
business. She has never performed any substan- 
tial services In connection with said business. 


2. Floyd J. Harkness, Jr., and Harriet Hark- 
ness Colgate are the children of Floyd J. and Molly 
A. Harkness. The son attended various schools 
until June, 1941, when he graduated from college, 
majoring in commerce. Prior to that time he had 
worked through vacations in the business of his 
father and mother involving the growing, packing 
and distributing of fresh fruit and vegetables in 
the State of California. From June, 1941, until 
January, 1942, the son devoted his full services as 
an employee in the said business of United Packing 
Co., operating various district deals. 

On January 12, 1942, he entered the United 
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States Army, from which he was not discharged 
until January 6, 1946. On December 31, 1942, he 
was twenty-five years old. 


3. Harriet Harkness Colgate remained at school 
until June, 1942. Previous to that time she had 
performed occasional services of a clerical nature 
in said business during school vacations. In Au- 
gust, 1942, she was married to William H. Colgate, 
Jr., who was at that time serving in the United 
States Armed Forces, where he remained until 1944, 
at which time he received a medical discharge. 
Previous to his marriage to Harriet Harkness he 
had no connection of any kind with the United 
Packing Co. 

During the year 1943 no services for the United 
Packing Co. were performed by Harriet Harkness 
Colgate nor by her husband. Nor did Harriet 
Harkness Colgate perform any services after 1943, 
although after his army discharge in September, 
1944, William H. Colgate, Jr., devoted his full time 
and services to date to the business. 


4, On December 31, 1942, an agreement entitled 
‘‘Articles of Partnership’’ was executed by Floyd 
J. Harkness, Molly A. Harkness, Floyd J. Hark- 
ness, Jr., and Harriet Harkness Colgate, a true and 
correct copy of which is attached to the petitions 
in these proceedings and marked Exhibit ‘'B.”’ 

A financial statement of United Packing Co. at 
January 1, 1943, showing the assets and liabilities 
of United Packing Co. as of January 1, 1943, is 
attached to Exhibit ‘‘B’’ in said proceedings as 
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Exhibit ‘‘A”’ thereof. The net worth or capital of 
said United Packing Co. on January 1, 1943, was 
$138,241.61, and was the community property of 
Floyd J. and Molly A. Harkness at the time of the 
execution of said agreement marked Exhibit ‘‘B”’ 
attached to the petition filed in these proceedings. 
The assets of United Packing Co. did not consti- 
tute all of the assets of Floyd J. Harkness and his 
wife, there being two ranches which were excellent 
producers. These interests were individually re- 
tained by Floyd J. Harkness and his wife, Molly A. 
Harkness. 


5. As provided in the agreement of December 
31, 1942 (Exhibit ‘‘B”’ filed in these proceedings), 
Floyd J. Harkness, Jr., and Harriet Harkness Col- 
gate each executed notes payable to their father, 
Floyd J. Harkness, Sr., which note in the case of 
Harriet Harkness Colgate was also executed and 
signed by William H. Colgate, Jr., the same being 
executed pursuant to the terms of said agreement. 
The notes were payable as provided in said part- 
nership agreement. The note of Harriet Harkness 
Colgate and Wiliam H. Colgate, Jr., was for 
$34,560.40. The note of Floyd J. Harkness, Jr., was 
for $33,168.35. The sum of $1,392.05, the difference 
between the two notes, is due to the credit standing 
on the books of United Packing Co. in favor of 
Floyd J. Harkness, Jr., consisting of the balance of 
bonuses and salaries to which he was entitled for 
work previously performed for United Packing Co. 
A statement from the books of United Packing Co. 
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showing the payment of the notes is hereto attached 
as Exhibit 1-A. 

6. Under date of January 4, 1943, a supplement 
to the agreement of December 31, 1942, was executed, 
a copy of which is attached to the petition in these 
proceedings and marked Exhibit ‘‘C’’ therein. 


7. On January 16, 1945, a supplemental agree- 
ment was entered into by and between Floyd J. 
Harkness, as first party, Molly A. Harkness, as 
second party, Floyd James Harkness, Jr., as third 
party, Harriet Harkness Colgate, as fourth party, 
and William H. Colgate, Jr., as fifth party, a copy 
of which agreement is hereto attached marked Ex- 
hibit 2-B and made a part hereof. 


8. The volume of business handled by United 
Packig Co. and its predecessors in interest for the 
years 1937 to 1947, inclusive, in tonnage and dollar 
amount was as follows: 


Year Fruit Tonnage Shipped Gross Proceeds 
(OO 9,435 $ 415,016.70 
OR aca ee caecdatee ne Jabs 429 385.19 
lo) 15,266 547,176.48 
| eee 15,878 654,929.86 
Ae... 15,453 808,627.12 
1 YS ee ees 16,643 1,468,119.64 
i oles 2,012,900.00 
Te 199295 2,689,642.17 
Ee 16,575 2,365, 742:61 
fe 17,595 2,701,119.28 
ot 24,718 2,978,967.40 


The net income of the business of United Pack- 
ing Co. and its predecessors in interest for the 
years 1937 to 1947, inclusive, was as follows: 
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Ce $ 7,327.78 
TOS Ginastera: 15,551.51 
100... 20,734.58 
a ie 29 470.38 
TOMS “ygeltee atl reerenemenneneect=ss 22.499.94 
100. ee ee 141,790.95 
1 eee 361,582.00 
foun... OY ecm cae 321,765.79 
a eae 286,652.94 
1 Aa a 234,939.00 
a ae 250,468.98 


9. Compensation allocated to Floyd J. Harkness, 
Floyd J. Harkness, Jr., and William H. Colgate for 
the years 1943 to 1947, inclusive, was as follows: 


1943 1944 1945 1946 1947 


F. J. Harkness....$75,000.00 $75,000.00 $75,000.00 $75,000.00 $75,000.00 


Floyd J. 
innimess, Jr... 2c _eeee © 57,984.75 53,635.13 


fhym. HH. Colgate  «..xz.. 450.00 5,375.00 46,554.79 35,928.45 


No compensation was paid to Molly A. Harkness 
or Harriet Harkness Colgate during said years. 


10. Net profits, other than the salaries shown 
above, which were allocated to Floyd J. Harkness, 
Molly A. Harkness, Floyd J. Harkness, Jr., Harriet 
Harkness Colgate and William H. Colgate, Jr., on 
the books of United Packing Co. for the years 1943 
to 1947, inclusive, was as follows: 


1943 1944 1945 1946 1947 


F. J. Harkness....$71,645.50 $61,578.94 $51,569.48 $13,849.86 $21,476.35 


Molly A. 
Harkness ........ 71,645.50 61,578.95 51,569.48 13,849.86 21,476.35 


Floyd J. 
Harkness, Jr... 71,645.50 61,578.95 51,569.48 13,849.87 21,476.35 


Harriet Harkness 
Coleate 22 35,822.75 30,789.47 25,784.74 6,924.93 10,738.17 


Wm. H. Colgate 35,822.75 30,789.47 25,784.75 6,924.93 10,738.18 
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11. On February 8, 1943, a 50% interest in a 300- 
acre vineyard and orchard was acquired by Floyd 
J. Harkness, Molly A. Harkness, Floyd J. Harkness, 
Jr., Harriet Harkness Colgate and William H. Col- 
gate. The remaining 50% interest was acquired by 
Chris A. Sorensen, who was an employee of United 
Packing Co. All funds for the purchase of the 
vineyard were supplied by United Packing Co. and 
the amount loaned to Chris A. Sorensen was repaid 
to United Packing Co. by him. The 50% interest 
so acquired by Floyd J. Harkness, Molly A. Hark- 
ness, Floyd J. Harkness, Jr., Harriet Harkness Col- 
gate and William H. Colgate was included as an 
asset of United Packing Co. and subsequent income 
therefrom was included in its net income. A copy 
of the deed and bill of sale showing said acquisition 
is hereto attached marked Exhibit 7-G. 


12. In 1945, Sorensen discontinued his connec- 
tion with United Packing Co. and sold his one-half 
interest in the 300-acre ranch to Floyd J. Harkness, 
Molly A. Harkness, Floyd J. Harkness, Jr., Harriet 
Harkness Colgate, William H. Colgate, Earl D. 
Harkness and Gladys M. Harkness, a copy of which 
agreement is hereto attached, marked Exhibit 3-C. 
An analysis of Chris A. Sorensen’s income from the 
ranch above mentioned, as shown on the books of 
United Packing Co. is attached hereto marked Ex- 
hibit 4-D. 


13. There is attached hereto marked Exhibit 
5-E a Schedule which shows the participation over 
a period of time of persons emploved by United 
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Packing Co. and its predecessors in interest in a 
managerial capacity from 1937 to 1947, inclusive, 
other than said partners of United Packing Co. 


14. The capital accounts of Floyd J. Harkness, 
Molly A. Harkness, Floyd J. Harkness, Jr., Har- 
riet Harkness Colgate and William H. Colgate, Jr., 
as shown by the books of United Packing Co. for 
the years 1943 to 1947, inclusive, attached hereto 
marked Exhibit 6-F. 


15. Under date of January 11, 1946, a supple- 
ment to the agreement of December 31, 1942, was 
executed, a copy of which is hereto attached marked 
Exhibit 8-H. 


16. Under date of January 24, 1947, a supple- 
ment to the agreement of December 31, 1942, was 
executed, a copy of which is hereto attached marked 
Exhibit 9-I. 


Dated: January 7th, 1949. 
/s/ EEE Serer. 
/s/ ALBERT A. AXELROD, 
/s/ LeROY H. GUNTHER, 
Counsel for Petitioner. 
/s/ CHARLES OLIPHANT, 
Chief Counsel, 


Bureau of Internal Revenue, Counsel for Re- 
spondent. 
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B. H. NEBLETT, 
Division Counsel. 


T. M. MATHER, 
Special Attorney, Bureau 
Of Internal Revenue. 


Exhibit 1-A 
United Packing Co. 

Nees Note Primcipal .............-...:...-:..-..-sceecsseeeesceee $34,560.40 
“25 Oe lO UTES ee ana cee ee 1,382.42 

i2/3\723 kepaid (Harriet H. Colgate) ....................2- $35,942.82 

(William H. Colgate, Jr.) 

ie me N@He: PPITMOI DA .....-....0-2--<20002-00eesseuss¢e0s leegeee 33,168.35 
HP MNO T@SL, 2<5-..-----------<.2a--ds0.02--cn2 ee oe eee 1,326.73 

Ro7oljee kepaid (Ff. J. Harkness; Jr.) .....--:-..- $34,495.08 


EXHIBIT 2-B 


This Supplemental Agreement, made and entered 
into this 16th day of January, 1945, by and between 
Floyd J. Harkness, first party; Molly A. Harkness, 
second party; Floyd James Harkness, Jr., third 
party ; Harriet Harkness Colgate, fourth party, and 
William H. Colgate, Jr., fifth party. 


Witnesseth: 

That Whereas, the first four parties hereinabove 
mentioned did on the 31st day of December, 1942, 
enter into Articles of Co-partnership under the firm 
name and style of ‘‘United Packing Co.,”’ 
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And Whereas, the said Articles of Co-partnership 
provided among other things that the third and 
fourth parties hereinabove named were each to exe- 
eute in favor of first party a promissory note in 
the sum of $34,560.40, payable in the manner as 
therein set forth to first party, and which said sum 
was the purchase price for their undivided one- 
fourth interest in and to all of the assets of said 
eo-partnership ; 

And it is now understood and agreed that the 
said third and fourth parties herein named have 
paid off the said promissory notes and all obliga- 
tions which they are owing to first and second par- 
ties so that they are now each the owner of an un- 
divided one-fourth interest in all of the assets of 
the said co-partnership without any indebtedness 
being attached thereto. 

It is further understood and agreed that at the 
time of the execution of the said original partner- 
ship agreement, to wit, December 31, 1942, fifth 
party, namely, William H. Colgate, Jr., was the 
husband of fourth party herein, namely, Harriet 
Harkness Colgate, and was in the service of the 
armed forces of the United States government; and 
that he has now completed said service; and it is 
now agreed that the said William H. Colgate, Jr., 
shall become a co-partner in the said co-partner- 
ship as a participant in his wife, Harriet Hark- 
ness Colgate’s one-fourth share of the partnership 
profits; and that until such time as the said third 
party, Floyd James Harkness, Jr., who is now 
serving in the United States armed forces, shall be 
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discharged therefrom, and shall become an active 
co-partner in the said business, that the said fifth 
party herein shall work for said co-partnership as 
a field man and shall receive for such services a 
regular field man’s salary; and that this arrange- 
ment shall continue in full force and effect until 
the said third party, namely, Floyd James Hark- 
ness, Jr., shall return to active participation as a 
eo-partner. 

It is further understood and agreed that the said 
original co-partnership agreement dated December 
31, 1942, between the first four parties herein 
named, provides that the said first party as general 
manager and any one of the co-partners acting to- 
gether with the said first party should have the 
right to bind the said co-partnership in such man- 
ner or form as they may deem necessary in order 
to carry out the business of said co-partnership; 
and that said provision is hereby amended so that 
it shall now become necessary that first party as 
general manager and any two of the other co-part- 
ners acting together with said general manager 
shall have the right to so bind the said co-partner- 
ship. 

It is further understood and agreed that the said 
original co-partnership agreement entered into be- 
tween the first four parties hereto on December 31, 
1942, contain a provision that in the event of any 
misunderstanding between the co-partners concern- 
ing the matter of conducting and carrying on of 
said business, that the decision of the general man- 
ager and one other partner shall determine any 
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question which may arise between the said co- 
partners; and it is now agreed that the said pro- 
vision shall be amended so that in the event of any 
misunderstanding between the co-partners concern- 
ing the matter of conducting and carrying on of 
said business, that the decision of the general man- 
ager and any two other partners shall determine 
any such question, and their decision shall be bind- 
ing upon the remaining co-partners, excepting that 
any one or more of the co-partners who shall be 
dissatisfied with such decision shall still have the 
right as given them by the laws of the State of 
California to bring proceedings in court for the 
purpose of obtaining relief as they are entitled to 
under the terms of the said co-partnership; the 
same aS was provided in said original co-partner- 
ship agreement. 

It is understood and agreed by and between the 
parties hereto that the said original Articles of 
Co-partnership dated December 31, 1942, shall re- 
main in full force and effect except as herein modi- 
fied by the Supplemental Agreement entered into 
on the 4th day of January, 1943, by the first four 
parties, hereto, and except as herein modified by 
this Supplemental Agreement. 


In Witness Whereof, the parties hereto have 
hereunto set their hands and signatures the day and 
year in this agreement first above written. 


FLOYD J. HARKNESS, 
Hirst Party. 
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MOLLY A. HARKNESS, 
Second Party. 


FLOYD JAMES HARKNKSS, 
JR., 
Third Party. 


HARRIET HARKNESS 
COLGATE, 
Fourth Party. 


WILLIAM H. COLGATE, JR., 
Fifth Party. 


EXHIBIT 3-C 


This Agreement, made and entered into this 16th 
day of January, 1945, by and between Chris A. 
Sorensen and Katherine Sorensen, his wife, of the 
County of Fresno, State of California, parties of 
the first part, and Floyd J. Harkness, Molly A. 
Harkness, his wife; Harriet Harkness Colgate and 
William H. Colgate, Jr., her husband, and Floyd J. 
Harkness, Jr., nad Earl D. Harkness and Gladys 
M. Harkness, his wife, all of the same County and 
State, parties of the second part: 


Witnesseth : 

That said first parties, for and in consideration 
of the payments, covenants and agreements on the 
part of the second parties hereinafter contained, to 
be by second parties paid, kept and performed, do 
hereby agree to sell and convey unto second par- 
ties and second parties agree to buy, all those cer- 


42 Molly A. Harkness vs. 


tain lots, pieces or parcels of land situate, lying 
and being in the County of Fresno, State of Cali- 
fornia and described as follows, to wit: 


An undivided one-half interest in and to the fol- 
lowing described real and personal property: 


Pareel I: 

All that portion of Section 5, Township 15 South, 
Range 23 Hast, M.D.B. & M., according to the 
United States Government Township Plats, de- 
scribed as follows: 

Commencing at a point on the West line of said 
Section which is 316.5 feet southerly from the 
northwest corner of said Section 5; thence South 
10° 56’ East 99.8 feet to the center line of Cameron 
Slough; thence following the center line of Cam- 
eron Slough, as follows, to wit: South 39° 33’ East 
90 feet, South 29° 36’ East 300 feet; South 41° 40’ 
East 300 feet, South 63° 19’ East 290 feet; North 
83° 45’ East 160 feet, South 49° 15’ East 200 feet; 
South 25° 52’ East 300 feet, South 16° 43’ East 260 
feet; South 13° 23’ West 245 feet, South 37° 57’ 
East 500 feet; South 59° 43’ East 130 feet, South 
15° 28’ East 300 feet; and South 7° 24 East 490 
feet to the center line of Kings River; thence South 
7° 24’ Kast to the intersection with the Government 
Meander Line, the same being the South boundary 
of Lot 10 of said Section 5, according to the Gov- 
ernment Survey; thence westerly following the said 
Government Meander Line to the West line of said 
Section 5; thence northerly along the West line of 
said Section 5, to the point of commencement. 
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Parcel II: 

Commencing at the northeast corner of Section 6, 
Township 15 South, Range 23 East, Mount Diablo 
Base and Meridian, according to the United States 
Government Surveys, and running thence South 
200 rods, to the center of Kings River; thence west- 
erly up and along said center of said river to a 
point where said center of said river intersects with 
the center of North and South center line of said 
Section 6; thence North 10 chains, more or less, to 
the United States Segregation line North of said 
river; thence northwesterly along said Segregation 
Line to the southwest corner of Lot 2 of said Sec- 
tion 6; thence North 20 chains, more or less, to the 
northwest corner of said Lot 2; and thence East 
along the North line of said Section 60 chains to 
the place of beginning. 

Also, that part of the South half of the northwest 
quarter of Section 6, Township 15 South, Range 23 
East, M. D. B. & M. lying North of Kings River 
and South of the United States Segregation Line 
on the North side of Kings River; Excepting from 
the above land the following: Commencing at the 
northeast corner of Lot 2 (United States Govern- 
ment Survey and Plat), being also the one-quarter 
section corner on the North line of Section 6, Town- 
ship 15 South, Range 23 East, Mount Diablo Base 
and Meridian; thence South along the half section 
line through said Section 6, 2251.8 feet; thence 
North 47° 49’ West, 888.00 feet; thence North 75° 37’ 
West, 691 feet; thence North 5° 46’ West 86.50 feet; 
thence Kast 16.00 feet to the southwest corner of 
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said Lot 2; thence North along the West line of said 
Lot 2, 1419.10 feet to the northwest corner of said 
Lot 2; thence South 89° 7° East along the North line 
of said Lot 2, being also the North line of said Sec- 
tion 6, 1320 feet to the point of commencement. 

Together with any and all Riparian Water rights 
of the Kings River, which now are attached and 
belong to the above described real property. 

Together with any and all rights of way for roads 
running from the northwest corner of grantors’ 
property to Malaga Avenue which have heretofore 
been established by usage, agreements or deeds, and 
also any and all rights of way for telephone lines 
and power lines used in connection with the above 
described real property. 

Together with the following described personal 
property: 

Two mules and harness 

Two horses and their harness 

One Ford tractor 

One disc and sulphur duster 

One Case tractor 

Two 1OHP motors and two 5 inch pumps 

One Goble dise 

One Case plow 

One unitiller 

One Tractor spring harrow 

One Bean spray machine 

Three vineyard trucks 

One 1000 gallon Butane tank 

One Chevrolet truck 

One 1937 Ford truck 


Commissioner of Internal Revenue. 45 


One 1939 Ford truck 

One tractor dise 

Three-fourths mile telephone line 

Power line 

One new tractor brush rake 

Two 550 gallon gas storage tanks with two pumps 

One 1500 gallon gas storage tank 

Together with horse tools and other implements 
consisting of one mower, plows, cultivators, rake 
and steel-wheel truck. 


together with any and all other farm tools and 
equipment now located and used upon the above 
described real property. 


It being understood and agreed that it is the in- 
tention of the said first parties to sell all of their 
right, title and interest in and to all of the personal 
property which the parties hereto obtained under a 
Bill of Sale from Shoichi Haranga dated January 
16th, 1948. 

Together with any and all other personal property 
which may have been placed on said premises to 
replace any of said personal property described in 
said Bill of Sale. 

All of the above real and personal property for the 
sum of $75,000.00, which said sum shall be paid as 
follows: $25,000.00 in cash upon the execution and 
delivery of this contract, receipt whereof is hereby 
duly acknowledged and the balance of said purchase 
price, to-wit, $50,000.00, together with interest there- 
on at the rate of 14,% per annum from date hereof, 
shall be paid by the said seeond parties paying to 
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first parties 20% of the gross income received from 
all of the crops produced on said premises the first 
payment thereof to be made by January 5, 1946, and 
thereafter the said payment shall be made on Janu- 
ary Oth of each and every year until the said pur- 
chase price and interest shall have been paid in full; 
it is however understood and agreed that said 
second parties shall have the right to pay the unpaid 
balance of principal and interest at any time they 
may desire and should the entire balance be paid 
before January 16th, 1946, then first parties will 
waive the payment of any interest, and second par- 
ties will then pay any and all expenses in connection 
with the execution of the deed, continuation of cer- 
tificate of title and all legal expenses. 

It is understood and agreed that all buildings, 
structures and improvements on said premises or 
any which may hereafter be placed thereon, shall 
become appurtenant to the land and none thereof 
shall be removed without first parties written con- 
sent. 

It is understood and agreed that said second 
parties shall from this date on be entitled to the 
possession and occupancy of said premises and to 
any and all crops which from this date on may be 
produced on said premises and it is further under- 
stood and agreed that said second parties will farm 
the said premises in a good and farmerlike manner 
and according to the usual good farming practices 
in that neighborhood. 

It is understood and agreed that the taxes on said 
premises, including the second installment of 1944- 
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45 State, County and School taxes have been paid 
and the water taxes for 1945 have been paid and 
that the same shall not be prorated and thereafter 
second parties shall pay all taxes and assessments 
levied on the above described property. 

It is understood and agreed that this agreement 
includes the transferring of all of first parties right, 
title and interest in the title to 500 shares in the 
Muscat Cooperative Winery located between Kings- 
burg and Selma and from this date on said shares 
of stock shall become the sole and separate property 
of second parties, provided however that second 
parties will, on this date assign to said first parties 
00% of all payments to be made on account of de- 
livery of grapes from the above described premises 
during the years 1943 and 1944 to said winery. 

It is also understood and agreed that some of the 
grapes produced on said premises have been de- 
livered to the Sanger Winery Association and that 
as the payments are made by the Sanger Winery 
Association to second parties the same will be di- 
vided promptly and a check mailed to first parties 
for their one-half interest therein and that the 
money which either party hereto may collect from 
Young Yoon on account of crops which have heen 
sold to him by the parties hereto during the year 
1944, from the above described premises, shall be 
equally divided between the parties hereto and one- 
half thereof shall be remitted by the party collecting 
the same to the other party upon receipt thereof; 
it being understood and agreed that second parties 
will give to first parties a statement for the tonnage 
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delivered to the Muscat Cooperative Winery and the 
Sanger Winery Association upon the execution of 
this agreement. 

It is understood and agreed that first parties 
hereto and some of second parties have been jointly 
operating the above described real property since 
the purchase of the same, and that there is now in 
the partnership fund the sum of $15,000.00 in eash 
and that there shall be deducted out of this fund 
all of the expenses which have been incurred in 
operating the above described premises up to and 
including January 16th, 1945, and then the balance 
thereof shall be equally divided between the parties 
hereto as well as any additional income which has 
been received to date hereof. 

It is also understood and agreed that any expenses 
commencing with January 17, 1945, shall be paid 
for by the said second parties and should any 
further bills turn up for the operating of said ranch 
properties which are not now known in connection 
with the operation of said premises, then the same 
shall be paid for by second parties, save and except 
that when the parties hereto receive from their 
insurance carrier a statement covering the labor 
compensation Insurance on said ranch up to Janu- 
ary 17th, 1945, that then one-half thereof shall be 
paid by first parties to second parties. 

It is understood and agreed that in the event 
second parties, during the term of this contract, 
decide to dispose of said premises, that then first 
parties shall execute and deliver a deed to all of 
their right, title and interest in and to the above 
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described property and shall then be entitled to 
receive a promissory note for the balance of the 
unpaid purchase price for the real and personal 
property and said note or notes shall be secured by 
a first trust deed on the above described premises, 
and it is agreed that first parties shall not convey 
title to their one-half interest in said property to 
any other person or persons, excepting second 
parties or second parties assigns, without the writ- 
ten consent of said second parties. 

It is understood and agreed that when said second 
parties shall have paid the said $75,000.00 together 
with interest thereon, the purchase price of the real 
and personal property, and any and all other sums 
which may be owing first parties under the terms 
of this contract, and when second parties shall have 
otherwise complied with all of the terms and condi- 
tions on their part to be kept and complied with, 
then first parties, or their heirs or assigns will 
execute and deliver to second parties or to their 
heirs or assigns, a good and sufficient deed of Grant, 
Bargain and Sale, conveying the said premises to 
the second parties free and clear of any and all en- 
cumbrances made, done or suffered by first parties, 
and it is understood and agreed that first parties 
will execute and deliver to second parties a Bill of 
Sale to all of the above described personal property, 
conveying first parties undivided one-half interest 
therein to second parties. [First parties further 
agree that they will, at the time of the delivery of 
said deed to second parties, continue to date of said 
deed, a certificate of title to said premises showing 
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said premises to be free and clear of any and all 
encumbrances made, done or suffered by first parties, 
excepting any and all reservations and rights of 
way which were of record on February 24th, 1943, 
the date of the title insurance issued by the Title 
Insurance and Guaranty Company on that date to 
the parties hereto, and the said certificate of title 
shall then become the property of second parties. 

It is understood and agreed by and between the 
parties hereto that in the event that said second 
parties should fail, neglect or refuse to keep or com- 
ply with any of the terms of this contract on their 
part to be kept and complied with, then first parties 
may at their option, consider this contract termi- 
nated and at an end and shall cancel said contract 
and that they shall from said date on become the 
owners of the undivided one-half interest in said 
property, which they are, under this contract, selling 
to the said second parties, and second parties shall, 
at the option of first parties, forfeit all of their 
rights to the undivided one-half interest which the 
said first parties are by this agreement selling to sec- 
ond parties, and all money which second parties have 
heretofore paid under the terms of this contract 
shall be kept and retained by first parties and shall. 
be deemed as a reasonable rental for the use and 
occupancy of said premises up to the time of such 
default, and first parties shall thereupon be released 
from all obligations in law or in equity to convey 
their one-half interest in said premises to second 
parties or to their heirs or assigns. 

It is further understood and agreed by and be- 
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tween the parties hereto that from this date on 
second parties shall be responsible for any and all 
debts or claims arising out of the farming opera- 
tions on said premises and the harvesting of said 
crops and any and all other operations of any and 
all kinds whatsoever which may arise out of the 
operating of said ranch properties. 

In the event of suit on this contract for noncom- 
pliance with the terms hereof by either party the 
court having jurisdiction shall allow the successful 
party a reasonable attorney fee in such suit, to be 
made a part of the judgment therein. 

It is understood and agreed that the stipulations 
aforesaid are to apply to and bind the heirs, execu- 
tors, administrators and assigns of the respective 
parties hereto and that time is of the essence of this 
contract. 


In Witness Whereof, the parties hereto have here- 
unto signed their names and executed these presents 
in triplicate the day and year first above written. 


/s/ CHRIS A. SORENSEN, 

/s/ KATHERINE SORENSEN, 
First Parties. 

/s/ FLOYD J. HARKNESS, 

/s/ MOLLY A. HARKNESS, 


/s/ HARRIET HARKNESS 
COLGATE, 


/s/ WILLIAM H. COLGATE, 
IR. 


D2 Molly A. Harkness vs. 
/s/ FLOYD JAMES 
HARKNESS, JR., 


By /s/ FLOYD J. HARKNESS, 
His Attorney in Fact. 


/s/ EARL D. HARKNESS, 


/s/ GLADYS M. HARKNESS, 
Second Parties. 


(All signatures acknowledged January 17, 
1945, before Julius Hansen, a Notary Public 
in and for the County of Fresno, State of Cali- 
fornia. ) 


EXHIBIT 4-D 


Analysis C. A. Sorensen Income From River Ranch 


1943 OMS MGC cance. ee $60,309.92 
1944 DO CO MSUNGIROW. - Tc. ceagecesctdeccsreecccencccnceeiaacce 33,412.48 
1945 50% share co-op payments crops 
delivered 1943-1944 ww. 34,013.47 
1946 50% share co-op payments crops 
delivered 1943-1944 ....www... 16,574.39 
$144,310.26 
Book value—River Ranch as of 1/1/45 .000.0... eect een $64,290.59 
50% 
C.%A. Sorensen—50% sieMme We... sa ce- see cceerenee 32,145.30 


C. A. Sorensen sold his 50% share to United Pkg. Co. for ...... 74,500.00 


C. A. Sorensen made capital gain on transaction of .................. 42,354.70 


% % *% % % *% x 


Deliveries From River Ranch to Co-Op Wineries: 


1944 —Sanger Wimery. .......c2ccsscc--scseccseceecseeee 731,000 lbs. 
ENC) MM Ao) ae a 790,420 Ibs. 
1944—Muscat Co-Op Winery ..................----- 1,022,400 lbs. 
1943—Muscat Co-Op Winery ....................-.- 494,385 lbs. 


% * *% * * * Es 
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United Packing Co. 
Percentage Deals 


C. A. Sorensen 
(25% of net) 
(Clovis-Sanger) C.D. Wylie 
C.E. Steiger Fruitshipping (50% of net H. Johnson 


(25% of net) operations only. Arvin) (Lodi) 
1947 
1946 
1945 
1944 38,569.17 
1943 53,200.00 11,634.63 
1942 4,275.91 23,989.03 1,933.79 (50/50) 
1941 6,131.41 4,936.51 


1940 7,977.80 Straight Salary 

136 Me Hey Straight Salary 

1938 4,722.23 Straight Salary 661.06 (40% of net) 
1937 3,706.31 Did not work 


C. A. Sorensen entered the shipping business in 1945, for himself as 
a competitor under his own name. 


E. L. Barr, former district manager for United Packing Co. at 
Sanger, started a partnership with our leading grower of the Sanger 
District operating under the name of Barr & Droge, now operates as 
Barr Packing Co. This was begun in 1926 or 1927. 


R, A. Northrop 


50% 
1949... ee ee $12,508.03 
—_— 16,848.20 
1045... ee ee 2,375.02 
1 13,808.52 


During the above period, R. A. Northrop was employed by United 
Packing Co. as district field man for which he received a salary in addi- 
tion to the above division of profits derived from leases of tokay vine- 
yards, all of which were finaneed 100% by United Packing Co. 
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Exhibit 7-G 


Grant Deed 

Shoichi Haranga, also known as S. Haranaga, 
and Kimiye Haranaga, his wife, in consideration of 
Ten Dollars to them in hand paid, the receipt of 
which is hereby acknowledged, do hereby grant to 
Chris A. Sorensen and Katherine Sorensen, his 
wife, an undivided onehalf interest, and Floyd J. 
Harkness, Molly A. Harkness, his wife, Harriet 
Harkness Colgate and Floyd J. Harkness, Jr., an 
undivided one-half interest, in and to real property 
situated in the County of Fresno, State of Cali- 
fornia, described as follows: 


Pareel 1: 

All that portion of Section 5, Township 15 South, 
Range 23 East, Mount Diablo Base and Meridian, 
according to the United States Government Town- 
ship Plats, described as follows: 

Commencing at a point on the West line of said 
Section which is 316.5 feet southerly from the north- 
west corner of said Section 5; thence South 10° 56’ 
East 99.8 feet to the center line of Cameron Slough; 
thence following the center line of Cameron Slough, 
as follows, to wit: South 39° 33’ East 90 feet, South 
29° 36’ East 300 feet, South 41° 40° East 300 feet, 
South 63° 19’ East 290 feet, North 83° 45° East 160 
feet, South 49° 15’ Hast 200 feet, South 25° 52° Kast 
800 feet, South 16° 43’ East 260 fect, South 138° 23’ 
West 245 feet, South 37° 57° East 500 feet, South 
59° 43’ Kast 130 feet, South 15° 28° East 300 feet and 
South 7° 24’ East 490 feet to the center line of Kings 
River; thence South 7° 24’ East to the intersection 
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with the Government Meander Line, to the same 
being the South boundary of Lot 10 of said Section 
5, according to the Government Survey ; thence west- 
erly following the said Government Meander Line 
to the West Line of said Section 5; thence Northerly 
along the West line of said Section 5 to the point 
of commencement. 


Parcel 2: 

Commencing at the northeast corner of Section 6, 
Township 15 South, Range 23 East, Mount Diablo 
Base and Meridian, according to the United States 
Government Surveys, and running thence South 200 
rods, to the center of Kings River; thence westerly 
up and along said center of said river to a point 
where said center of said river intersects with the 
center of North and South center line of said Sec- 
tion 6; thence North 10 chains, more or less, to the 
United States Segregation line North of said river; 
thence northwesterly along said Segregation Line 
to the southwest corner of Lot 2 of said Section 6; 
thence North 20 chains, more or less, to the north- 
west corner of said Lot 2; and thence East along 
the North line of said Section 60 chains to the place 
of beginning. 

Also, that part of the South half of the north- 
west quarter of Section 6, Township 15 South, 
Range 23 East, M.D.B.&M. lying North of Kings 
River and South of the United States Segregation 
Line on the North side of Kings River; Excepting 
from the above land the following: Commencing at 
the northeast corner of Lot 2 (United States Gov- 
ernment Survey and Plat), being also the one-quar- 
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ter section corner on the North line of Section 6, 
Township 15 South, Range 23 East, Mount Diablo 
Base and Meridian; thence South along the half 
section line through said Section 6, 2251.8 feet; 
thence North 47° 49° West, 888.00 feet; thence 
North 75° 37° West, 691 feet; thence North 5° 46’ 
West 86.50 feet; thence East 16.00 feet to the south- 
west corner of said Lot 2; thence North along the 
West line of said Lot 2, 1419.10 feet to the north- 
west corner of said Lot 2; thence South 89° 7’ East 
along the North line of said Lot 2, being also the 
North line of said Section 6, 1320 feet to the point 
of commencement. 

Together with any and all Riparian Water rights 
of the Kings River, which are now attached and 
belong to the above-described real property. 

Together with any and all rights of way for 
roads running from the northwest corner of gran- 
tors’ property to Malaga Avenue which have here- 
tofore been established by usage, agreements or 
deeds, and also any and all rights of way for tele- 
phone lines and power lines used in connection 
with the above-described real property. 

Together with the appurtenances thereunto be- 
longing, 

Witness, our hands and signatures the 2nd day of 
February, 1943. 

SHOICHI HARANAGA, 


S. HARANAGA, 
Also known as 8S. Haranaga. 


KIMIYE HARANAGA, 
Grantors. 
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State of Arizona, 
County of Pinal—ss. 


On this 2nd day of February, 1943, before me, 
Ben T. Tsudama, a Notary Public in and for said 
County and State, personally appeared Shoichi 
Haranaga, also known as 8. Haranaga and Kimi- 
ye Haranaga, husband and wife, known to me to be 
the persons whose names are subscribed to the with- 
in Instrument, and acknowledged to me that they 
executed the same. 


Witness my hand and official seal. 


BEN T. TSUDAMA, 
Notary Public in and for said County and State. 


~My commission expires Nov. 11, 1946. 


Bill of Sale 
Know All Men By These Presents: 


That We, Shoichi Haranaga, also known as S. 
Haranaga, and Kimiye Haranaga, his wife, formerly 
of the County of Fresno, State of California, but 
now residing in the State of Arizona, parties of 
the first part, in consideration of the sum of Ten 
Dollars, lawful money of the United States of 
America to them in hand paid by Chris A. Soren- 
sen and Katherine Sorensen, his wife, and Floyd J. 
Harkness, Molly A. Harkness, Harriet Harkness 
Colgate and Floyd J. Harkness, Jr. co-partners, do- 
ing business under the firm name and style of United 
Packing Co., a co-partnership, parties of the second 
part, the receipt whereof is hereby acknowledged, 
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do by these presents sell and convey unto said second 
parties, their heirs, executors, administrators and 
assigns, that certain personal property situated in 
the County of Fresno, State of California, and de- 
scribed as follows: 


Two mules and harness 

Two horses and their harness 

One Ford Tractor 

One dise and sulphur duster 

One Case tractor 

T'wo 10-HP motors and two 5-inch pumps 

One Goble disc 

One Case plow 

One Unitiler 

One tractor spring harrow 

One Bean spray machine 

Three vineyard trucks 

One 1000 gallon Butane tank 

One Chevrolet truck 

One 1937 Ford truck 

One 1939 Ford truck 

One tractor disc 

Three-fourths mile telephone line 

Power line 

One new tractor brush rake 

Two 550 gallon gas storage tanks with two pumps 

One 1500 gallon gas storage tank 

Together with horse tools and other implements 
consisting of one mower, plows, cultivators rake 
and steel-wheel truck. ‘Together with any and all 
other farm tools and equipment belonging to gran- 
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tors now located upon the real property which 
grantors are selling to grantees located in Sections 
5 and 6 in Township 15 South, Range 23 East, 
M.D.B.&M. 

To Have and to Hold the same unto the parties 
of the second part, their heirs, executors, administra- 
tors and assigns forever. 

And we do for our heirs, executors and adminis- 
trators covenant and agree with the parties of the 
second part, their heirs, executors, administrators 
and assigns, to warrant and defend the sale of the 
said property, goods and chattels unto the parties 
of the second part, their heirs, executors, adminis- 
trators and assigns against all and every person and 
persons whomsoever lawfully claiming or to claim 
the same. 


In Witness Whereof, we have hereunto set our 
hands this 16th day of January, 1948. 


SHOICHI HARANAGA, 


S. HARANAGA, 
Also Known as 8. Haranaga. 


KIMIYE HARANAGA, 
Wife of Shoichi Haranaga. 


State of Arizona, 
County of Pinal—ss. 


On this 16th day of January in the year one 
thousand nine hundred and forty-three, before me, 
Ben T. Tsudama, a Notary Public in and for the 
County of Pinal, State of Arizona, residing therein, 
duly commissioned and sworn, personally appeared 
Shoichi Haranaga, also known as S. Haranaga, & 
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Kimiye Haranaga, his wife, known to me to be the 
persons whose names are subscribed to the within 
instrument and acknowledged to me that they exe- 
cuted the same. 


In Witness Whereof I have hereunto set my hand 
and affixed my official seal in the County of Pinal, 
the day and year in this certificate first above 
written. 

BEN T. TSUDAMA, 
Notary Public in and for the County of Pinal, 
State of Arizona. 


My commission expires Nov. 11, 1946. 


EXHIBIT 8-H 


This Supplemental Agreement, made and entered 
into this 11th day of January, 1946, by and between 
Floyd J. Harkness, first party; Molly A. Harkness, 
second party; Floyd James Harkness Jr., third 
party; Harriet Harkness Colgate, fourth party; and 
William H. Colgate Jr., fifth party, 


Witnesseth 

That Whereas the first four parties herein above- 
mentioned did on the 3lst day of December, 1942, 
enter into Articles of Co-partnership under the 
firm name and style of ‘‘United Packing Co.’’, and 

Whereas under and by virtue of the terms of a 
Supplemental agreement made and entered into on 
the 16th day of January, 1945, by and between the 
above-named parties, William H. Colgate Jr. fifth 
party, became a co-partner in the said co-partner- 
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ship as a participant in his wife Harriet Harkness 
Colgate’s one-fourth of the partnership profits; and 
that the said Supplemental agreement further 
provided that the said fifth party should work for 
the said co-partnership as a field man and receive 
for such services a regular field man’s salary until 
the said third party, namely Floyd James Harkness, 
J1., shoud return to active participation as a co- 
partner; and it is now understood and agreed that 
the said third party, Floyd James Harkness Jr. 
has returned to Fresno, California, from his serv- 
ices in the United States armed forces, and that for 
the year 1946, the said fifth party, William H. Col- 
gate Jr. is to receive as compensation for his serv- 
ices for working for said co-partnership 25% of 
the net profits of the Clovis and Sanger district 
deals; and 25% of the net profits from any other 
deals in which he is actively in charge; and it is 
now understood and agreed that the said third party, 
Floyd James Harkness Jr. has returned to active 
participation as a co-partner; and that he is for the 
year 1946 hereby appointed as Assistant Manager 
of all operations of the co-partnership; and that 
for his compensation for his services as Assistant 
Manager for the year 1946 he is to receive 25% of 
the net profits of the said co-partnership. 

Tt is further understood and agreed that the first 
party is to continue to receive for the year 1946 for 
his services as Manager of the said United Packing 
Co. 75% of the net income from the said co-partner- 
ship up to the amount of $100,000.00 net income of 
the said co-partnership; and that the parties hereto 
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shall after the payment of the above-named net 
profits to first, third and fifth parties receive their 
divisions of the balance of the net income in accord- 
ance with the terms of the said original Articles 
of Co-partnership and the modifications thereto 
wherein and whereby first party is to receive 25% 
of such net income; second party is to receive 25% 
of said net income; third party is to receive 25% of 
said net income; and fourth and fifth parties are to 
receive the other 25% of said net income. 

It is understood and agreed by and between the 
parties hereto that the said original Articles of Co- 
partnership dated December 31, 1942, shall remain 
in full force and effect except as herein modified 
by the Supplemental Agreement entered into on the 
4th day of January, 1943, by the first four parties 
hereto, and except as modified by the Supplemental 
Agreement entered into on the 16th day of January, 
1945, by and between all of the parties hereto, and 
except as herein modified by this Supplemental 
Agreement. 


In Witness Whereof the parties hereto have here- 
unto set their hands and signatures the day and year 
in this agreement first above written. 

FLOYD J. HARKNESS, 
Pirst Party. 

MOLLY A. HARKNESS, 
Second Party. 

FLOYD JAMES HARKNKSS, JR., 
Third Party. 
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HARRIET HARKNESS COLGATE, 
Pourth Party: 


WILLIAM H. COLGATE, JR., 
Fifth Party. 


EXHIBIT 9-I 


This Supplemental Agreement, made and entered 
into this 24th day of January, 1947, by and _ be- 
tween Floyd J. Harkness, first party; Molly A. 
Harkness, second party; Floyd James Harkness Jr., 
third party ; Harriet Harkness Colgate, fourth party 
and William H. Colgate Jr., fifth party, 


Witnesseth : 

That Whereas the first four parties herein above- 
named did on the 31st day of December, 1942, enter 
into Articles of Co-partnership under the firm name 
and style of ‘‘United Packing Co.’’ and 

Whereas under and by virtue of the terms of a 
supplemental agreement made and entered into on 
the 16th day of January, 1945, by and between the 
above-named parties, William H. Colgate Jr., fifth 
party, became a co-partner in the said co-partner- 
ship as a participant in his wife Harriet Harkness 
Colgate’s one-fourth of the partnership profits; and 
thereafter on the 11th day of January, 1946, an- 
other supplemental agreement was entered into by 
and between the parties above-named for the reason 
that Floyd James Harkness Jr., third party herein, 
had returned to Fresno, California, from his serv- 
ice in the United States armed forces, and had re- 
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turned to active participation of a co-partner and 
was for the year 1946 appointed as the Assistant 
Manager of all operations of said co-partnership ; 
and it was further provided in said supplemental 
agreement that the said William H. Colgate Jr., 
fifth party, was to receive for his services for work- 
ing for said co-partnership 25% of the net profits 
of the Clovis and Sanger district deals and 25% 
of the net profits from any other deals in which he 
was actively in charge; and it is now understood 
and agreed for the year 1947 that William H. Col- 
gate Jr. shall receive the same compensation for the 
same services for the year 1947; and that Floyd 
James Harkness Jr., third party is for the year 
1947 to remain as Assistant Manager of all oper- 
ations of the co-partnership; and that for his com- 
pensation for his services as Assistant Manager for 
the year 1947, he is to receive 25% of the net 
profits of said co-partnership after the payment to 
William H. Colgate Jr. compensation for his serv- 
ices as above provided. 

It is further agreed that the said Floyd James 
Harkness, Jr., third party, and William Colgate, Jr., 
fifth party, shall each give his full time to the said 
co-partnership in the performance of his service for 
the said co-partnership as herein provided. 

It is further understood and agreed that first 
party is to continue to receive for the year 1947 for 
his services as Manager of the United Packing Co. 
75% of the net income from the co-partnership up 
to the amount of $100,000.00 net income of the eo- 
partnership after the payment to Wilham H. Col- 


80 Molly A. Harkness vs. 


gate Jr. compensation for his services as above-pro- 
vided; and that the parties hereto shall after the 
payment of the above-named net profits to first, 
third and fifth parties, receive their divisions of the 
balanee of the net income in accordance with the 
terms of the original Articles of Co-partnership and 
the modifications thereto wherein and whereby first 
party is to receive 25% of such net income; second 
party is to receive 25% of said net income; third 
party is to receive 25% of said net income; and 
fourth and fifth parties are to receive the other 25% 
of said net income. 

It is understood and agreed by and between the 
parties hereto that the said original Articles of Co- 
partnership dated December 31, 1942, shall remain 
in full force and effect except as modified by the 
supplemental agreement entered into on the 4th day 
of January, 1943, by the first four parties hereto; 
and except as modified by the supplemental agree- 
ment entered into on the 16th day of January, 1945, 
by all the five parties hereto; and except as modified 
by the supplemental agreement entered into on the 
11th day of January, 1946, by and between all of the 
parties hereto; and except as herein modified by this 
supplemental agreement. 


In Witness Whereof the parties hereto have 
hereunto set their hands and signatures the day and 
year in this agreement first above written. 


FLOYD J. HARKNESS, 
First Party. 
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MOLLY A. HARKNESS, 
Second Party. 


FLOYD JAMES HARKNKESS, JR. 
Third: Pax. 


HARRIET HARKNESS COLGATE, 
Fourth Party. 


WILLIAM H. COLGATE, JR.., 
Hitth JP Sgtty. 


Filed T.C.U.8., January 11, 1949. 


The Tax Court of the United States 
Docket No. 16407 


MOLLY A. HARKNESS, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
Docket No. 16408 


FLOYD J. HARKNESS, 
| Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
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Courtroom, 


U. 8. Appraisers Building, San Francisco, 
California, Tuesday, January 11, 1949. 


(Met pursuant to notice at 10 o’clock a.m.) 


Before: Hon: SAMUEL B. HILL, 
Judge. 


Appearances: . 
PHILIP §. EHRLICH, Bsq..and 
R. J. HECHT, Esq., 


2002 Russ Building, 
San Francisco, California, 


and 
LE ROY H. GUNTNER, 


Security Bank Building, 
Fresno, California, 
Appearing on behalf of Petitioners. 


T. M. MATHER, Esq., 


(Hon. Charles Oliphant, Chief Counsel, 
Bureau of Internal Revenue) 
Appearing for the Respondent. 


PROCEEDINGS 


The Clerk: Docket 16407, Molly A. Harkness; 
16408, Floyd J. Harkness. 

Announce your appearances, please. 

Mr. Ehrlich: Philip 8. Ehrlich, R. J. Hecht, and 
Le Roy Guntner, representing the Petitioners. 

Mr. Mather: T. M. Mather for the Respondent. 
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Mr. Hecht: May it please your Honor, I have 
not been admitted to practice before the Court. 
However, I signed an appearance, and I expect to 
file my application for admission seasonably with 
the Court in Washington. 

The Court: Waull you do that right away? 

Mr. Hecht: Yes, your Honor. 

The Court: All right. You will be permitted to 
appear in this case pending your admission on your 
application to be filed immediately. 

Mr. Hecht: Thank you, your Honor. 

The Court: State your case for the Petitioners. 
I take it these two docket numbers will be consoli- 
dated for hearing? 

Mr. Ehrlich: I want to make a motion to that 
effect, if I may, your Honor. 

The Court: They will be consolidated for hear- 
Img. 

Make your statement for Petitioners. 


OPENING STATEMENT ON BEHALF OF 
THE PEPETIONERS 


By Mr. Ehrlich 


Mr. Ehrlich: The Petitioners in this case are 
Floyd J. Harkness and his wife, Molly A. Harkness, 
residence, Fresno, California. These petitions arise 
out of the refusal of the Commissioner of Internal 
Revenue to recognize the co-partnership of Mr. and 
Mrs. Floyd J. Harkness, their son, Iloyd Harkness, 
Jr., and their daughter, Mrs. Colgate, and son-in- 
law, William H. Colgate. However, William H. 
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Colgate, the husband, did not technically become a 
partner until 1945. 

As the result of the Commissioner’s refusal to 
recognize the partnership he assessed additional in- 
come and Victory Tax for the calendar year ’43 
in the sum of $65,367.27 against Mr. Harkness, and 
against Mrs. Harkness a deficiency in the sum of 
$64,781.64 for the same calendar year, ’43. By his 
action the Commissioner has endeavored to place 
this co-partnership in the same category as the 
partnerships condemned by the Supreme Court in 
the Lusthaus and Tower Case. 

We submit the Commissioner has committed an 
error. The evidence we intend to submit in support 
of the petition will, in our opinion, support a bona 
fide partnership for all purposes, not only legal 
but tax-wise. 

The Court: Who were the partners according to 
your contention for the year 1943 here involved? 

Mr. Ehrlich: Floyd Harkness, Sr., Molly Hark- 
ness, his wife; Floyd Harkness, Jr., and Harriet 
Harkness Colgate, his daughter. 

The Court: Maybe I misunderstood your state- 
ment previously. One of the daughters—were there 
two ? 

Mr. Ehrlich: Just one daughter here. The son 
is Floyd Jr., the father Floyd Harkness, Sr., the 
mother Molly A. Harkness, and then the daughter, 
Harriet Colgate. 

The Court: Which one was not technically a 
partner ? 
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Mr. Ehrlich: The son-in-law in ’48. He became 
a partner in “45. 

The Court: So he is not involved in this pro- 
ceeding here? 

Mr. Ehrlich: That is correct. He became a part- 
ner in “45. We feel it has a materiality and bearing 
on the subject; that is why I mentioned it. 

We feel there are good and sufficient business 
reasons for this partnership, and it was merely, as 
we see it, business reasons, which we will adduce in 
evidence, which prompted Mr. Harkness at this time 
to create this partnership as well as a desire to take 
care of his children. The circumstances which existed 
at this time as will be shown in the evidence, will 
establish clearly that the partnership was not cre- 
ated for the purpose of minimizing taxes. 

It is also interesting to note that if the govern- 
ment is to prevail in this case, 1t must prevail be- 
cause of the fact that the son, in any event, who 
had a draft exemption at the time waived that draft 
exemption, being he was a member of an essential 
industry, he waived that draft exemption and went 
to war. It is our contention if the position of the 
Commissioner is to be maintained it can only be 
maintained because of the fact that the son failed 
to take advantage of his draft exemption, went to 
war, and was penalized for going to war. 

Mr. Harkness, to give your Honor a little back- 
ground of the situation, Mr. Harkness, Sr., has 
been in the business of growing, packing, shipping 
and marketing fresh fruit and vegetables since the 
year 1917. The business involves acting as a com- 
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mission agent, as a factor for growers in the region, 
and this in turn required large financing by Mr. 
Harkness and his wife in connection with the pur- 
chase of fruits from growers. In addition, they grew 
some of their own commodities. 

It is customary in this business, as will appear 
from the testimony, to lend money to growers in 
order to help them. As a result of the lending of this 
money you acquire the right to purchase their crops. 

Mr. Harkness was married to Mrs. Harkness July 
14, 1915, and the evidence will disclose neither of 
them has had any separate property, and it was as 
a result of the marital relations over a period of 
years that what we commonly call the United Pack- 
ing, which is the partnership here before the Court, 
acquired the property which went into the partner- 
ship on January 1, 1943. Neither of them during 
their marital life have received any substantial gifts 
from any other source, and it is conceded by the 
stipulation, if your Honor please, that the assets of 
the partnership, the United Packing Company, 
which was organized by virtue of a technical legal 
document, was the community property of Mr. and 
Mrs. Harkness. 

The Court: At the time of the organization of 
the partnership ? 

Mr. Ehrlich: That is correct your Honor. 

The evidence further discloses that the business 
which is engaged in by this partnership, and I will 
have a map showing your Honor the area covered 
by the partnership, is doing business in what we 
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commonly call the San Joaquin Valley, and the 
partnership does business over an area of 250 miles. 
We think that is important as indicating the neces- 
sity for competent men to aid in the operation and 
management of this business which has spread 
over a wide area. 

Evidence will disclose, if your Honor please, that 
in a business of this character, the farming busi- 
ness, particularly this type of business, buying 
and selling raw fruits, both on your own account 
and for the account of growers, that in order to 
attract capable personnel it has been necessary 
to let the personnel either have bonuses as a result 
of their efforts which they have contributed to the 
profits of the business, or to give them percentage 
deals. In this stipulation [8] we will point out to 
your Honor later we have set forth the percentage 
deals and bonuses which the United Packing— 
that is the name of the partnership, United Packing 
—over a period of years since its organization 
had been accustomed to give to key personnel, both 
bonus deals and percentage deals. 

The evidence will also indicate, if your Honor 
please, that these bonus deals and these percentage 
deals were a continuous drain upon the partnership, 
and that it was required as a result of this method 
of doing business which was necessary to acquire 
these key men, that the partnership was continually 
in hot water financially and had to continuously 
engage in large borrowings. One of the motivating 
forces which induced Mr. and Mrs. Harkness, own- 
ers of the partnership at the time they created the 
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four-way partnership I have just explained, one of 
the motivating influences was the fact that they 
wanted this money which was being accumulated 
to remain in the business so they could grow; and 
with these percentage and bonus deals, this was 
impossible of accomplishment. Of course, during 
the years of unfavorable conditions, lack of money 
was a great drain, and as your Honor can under- 
stand, unless funds could be accumulated during 
periods of good business, this partnership and 
many of them in the San Joaquin Valley would 
always get into financial difficulty. 

The evidence will further disclose that Mr. Hark- 
ness was employed by a fruit company in the San 
Joaquin Valley from [9] 1917 to 1920. He was 
born in Fresno and his whole life has been devoted 
to farming and agriculture. 

From 1920 to 1923 he was employed by the 
Associated Fruit Company, and while with that 
company had a participation deal, bonus or per- 
centage of the profits. 

The evidence will further disclose that after he 
left the Associated Fruit Company he organized, 
together with a Mr. Jasper and Mr. Wilhelm, a 
partnership of their own, and the profits of this 
partnership were divided three ways. This one 
partnership lasted one year, and Mr. Wilhelm was 
through at the close of ’23. 

During the years ’24 to ’386 the business which I 
have explained to your Honor, strictly agricultural 
and buying and selling fruits and raising fruits to 
a lesser degree, consisted of Mr. Jasper and Mr. 
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Harkness. This partnership was terminated in 1936. 
So your Honor ean clearly understand that Mr. 
Harkness has had one partnership after the other 
for the last more or less 30 years, having spent all 
his time in this particular activity. 

At the time of the termination of the partnership 
relations between Mr. Jasper and Mr. Harkness, the 
activities of the partnership covered Madera, 
Fresno, Tulare, Kern, and San Joaquin Counties. 
During this period Mr. Jasper looked after the 
office, Mr. Harkness was what we call a field man, 
tended to the actual buying and selling, raising of 
erops. [10] The operations covered an area of 
some 250 miles; the head office was in Fresno. 

As a result of the culmination of the partnership, 
Mr. Jasper took certain property and Mr. Harkness 
took certain property. Mr. Harkness took pri- 
marily the operation end of the game, and Mr. Jas- 
per took the farms. 

Even in the partnership between Mr. Jasper and 
Mr. Harkness which went from ’24 to 736, bonus and 
participation deals were indulged in, the bonuses at 
that time running five to ten per cent, and par- 
ticipation of a substantial amount. The remaining 
profits were divided between Mr. Jasper and Mr. 
Harkness. 

In 1937 after the dissolution, the business was 
eonducted by Mr. Harkness, it being the community 
property of Mr. and Mrs. Harkness, and was ealled 
the United Packing Company. 

Now that activity, that proprietorship as I desig- 
nated, of Mr. and Mrs. Harkness jointly, all beine 
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community property, continued from 1937 until De- 
cember 31, 1942, when the partnership which the 
government has questioned here was created, again 
called the United Packing Company. 

The Court: Up to that time they didn’t conduct 
the business as a partnership, but simply on a com- 
munity property basis? 

Myr. Ehrlich: That’s right. The proprietorship 
was run, Mr. Harkness managing the business, the 
business being [11] owned by Mr. and Mrs. Hark- 
ness equally as a result of the community property 
laws of the State of California. 

Mr. Harkness had long realized, having gone 
through these long gyrations of partnership and 
percentage and participation deals, that 1t was es- 
sential if this partnership was to prosper and con- 
tinue that money must remain in the business, and 
we will show that one of the motivating factors was 
this idea on his part to bring his family into the 
deal in order that he might adequately finance him- 
self. 

There was also another motivating factor in this 
deal: the fact that his son who had always lived 
on the farm—and by the way, the Harknesses from 
’29 to ’39 or thereabouts, the evidence will show the 
dates, had a farm outside of Fresno, and their son 
and daughter lived on the farm—so these children, 
both the son and daughter, who subsequently became 
members of the partnership, had lived this farming 
life, and the evidence will also show that the son 
had worked for a long period of years. This was 
no new idea just clear out of a clear sky, but the 
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son had worked for his father during the greater 
portion of his life when he was not attending school. 
As a matter of fact, the evidence will show, if your 
Honor please, during the year 1937 when the father 
and mother needed his help in the United Packing 
Company, the son quit school from June, 1937, or 
thereabouts—the evidence will show the exact dates 
—until January, 1938, for the sole purpose of [12] 
helping his father and helping to manage the United 
Packing activities. 

The evidence will also show that the son, after he 
eraduated from college, came in and affiliated him- 
self with the business. 

The Court: What year was that? 

Mr. Ehrlich: That was in June of ’41, as I re- 
eallit, your Honor. The boy graduated from Fresno 
State College and affiliated himself with the part- 
nership, and during the year *41 received a partici- 
pation of five per cent in the profits of the partner- 
ship in addition to a small salary. It was in the 
summer vacation of °37 that the boy left school and 
did. not return until January, °38, and fetmained 
with his father. The period in which they lived on 
a ranch was from ’29 to ’39. At the time, in the 
year ’39, the boy was 21 years old. 

The evidence will also show—I will have the 
father and son testify—that they had discussed on 
many occasions the boy’s affiliation with the busi- 
ness, and the evidence will also show that at the 
time the boy voluntarily gave up his draft defer- 
ment and went into the service in January of 1942 
that he had on the books of the partnership some 


92 Molly A. Harkness vs. 


$1,200 or $1,300 still due and owing to him as a 
result of his service which had been rendered to the 
proprietorship. When I say ‘‘proprietorship’”’ I 
don’t want to confuse your [13] Honor; it is Mr. 
and Mrs. Harkness doing this business. When the 
son left for the service there was due and owing 
to him $1,200 to $1,300, which reduced the amount 
of the note which the son gave to the father and 
mother for participation in the business. ‘The 
daughter paid, I think, some $34,000, and the son 
paid $34,000, less the credit of the amount due him 
on the books of the partnership. 

The Court: What year were they taken into the 
partnership ? 

Mr. Ehrlich: They were taken into the partner- 
ship as of January 1, 1948. It was signed during 
December of *42 while the son and son-in-law were 
both in the service. Discussions, as I have pointed 
out, in this particular interest, had not only oc- 
eurred between the father and son regarding his 
affiluation with the business, the financial position 
of the business as the result of the requirements to 
pay these large bonuses and percentages to stran- 
gers, but as to the ability of the business to succeed, 
and the son and father discussed this question of his 
participation in the transactions. As a matter of 
fact, the son asked to participate in 1941 and the 
father said that his bonus deals were too severe, 
that he couldn’t permit him at that time, although 
he gave the son at that time a five per cent partici- 
pation. In these discussions the son kept pressing 
his father, saying that he wanted to make this his 
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career, wanted to become identified with it. And [14] 
naturally, not only was it the business motive that 
prompted his father, but the parental relationship 
where the father was desirous of taking the son into 
the business so that the business which he had de- 
veloped could be perpetuated. 

More or less the same held true after the son-in- 
law—without going into too much detail in my 
opening statement—the same state of facts held 
true with reference to the daughter. The daughter, 
for example, had worked after she became of age 
in September of ’41 and graduated from college 
June, 42, worked for three or four months in the 
father’s business. She married in August of 742. 
Her husband had joined the Army before the draft 
law had become effective, and he was in the service. 
But the father and mother and daughter discussed 
that if the son was to come into the business equal 
treatment and opportunity should be given to her, 
and they discussed that. The father said whatever 
he did for the son, whether it was a loan, whatever 
participation, how he handled the matter, he would 
do the same thing for his daughter, the question 
being, which they discussed at considerable length, 
whether or not the son-in-law and daughter, or the 
daughter, should get the opportunity in the United 
Packing Company or whether she should invest 
elsewhere whatever her father loaned her or gave 
her, whatever way the transaction was finalized, 
whether she should take her interest in the partner- 
ship; and they also discussed other investments. [15] 
Due to the war conditions at that time, and the 
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trust and confidence she felt in her father’s ability, 
she decided whatever opportunity her father made 
available to her should be made available in the 
partnership rather than in outside enterprise. The 
evidence will disclose there were certain other en- 
terprises that she was thinking of at the time. 

It will also disclose that Mr. Colgate, who was 
not technically a member of this partnership, doesn’t 
become a member until he comes back from the 
service, had parents of means, and when it came to 
the question of financing their interest in this part- 
nership, the money could have been available from 
Mr. Colgate’s father, but they decided to borrow 
the money from Mr. Harkness, Sr., on a note. By 
the way, this partnership was created effective as of 
January 1, 1943, and Mr. Harkness, Jr., and Mrs. 
Colgate, the daughter, gave for their interest in 
this partnership, which was a 25 per cent interest, 
each gave a promissory note. The promissory note 
which Mrs. Colgate gave was signed by her husband, 
so that he had a tie of lability as well as his wife 
for the repayment of funds. As the evidence will 
establish, your Honor, these two notes, both the son’s 
note and the daughter’s and son-in-law’s note were 
paid out of the profits, and proper credits; the books 
of account were kept with meticulous care. 

The stipulation would indicate the capital ac- 
count, the contributions of the partners, the with- 
drawals, the participations [16] and the salary. 

I also want to point out to your Honor this in 
passing: that the partnership was created on Janu- 
ary 1, 1943. The stipulation of facts shows that on 
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January 4, 1943, four days after the partnership 
became legally effective, a supplemental agree- 
ment was entered into which established the salary 
of Mr. Harkness, Jr., who was managing the part- 
nership while the boys were away, and Mr. Hark- 
ness, Sr., for the years 1943, °44, ’45, 46, and 747, 
as the stipulation establishes, received $75,000 a 
year. It was 75 per cent, the stipulation establishes, 
and the contracts which are in the stipulation, but 
I say $75,000 a year because that is the way it was 
computed; that is the way it came out. It was 
computed that Mr. Harkness, Sr., would receive 75 
per cent of the profits of the first $100,000, and then 
the partners came in and participated. It so hap- 
pened in the five years Mr. Harkness, Sr., has re- 
ceived as salary and it has been credited to him on 
the books of the partnership, $75,000 a year, so the 
question naturally arises: Isn’t it a fact that if 
this partnership was created for tax purposes, Mr. 
Harkness, Sr., would have taken $12,000 or $25,000? 

The Court: You are arguing your case now. 

Mr. Ehrlich: Iam sorry, your Honor. 

While I am on this subject I want to state this: 
In the end of ’44, Colgate, the son-in-law, received a 
medical [17] discharge, came back to Fresno 
County, and I think the evidence will establish that 
within a few days after his return to I*resno he 
became actively engaged in working for the January 
1, 1943, partnership, and he received a nominal 
salary during the year 1944. I think he received 
some $400 or $500—the Wage Stabilization Order 
was in effect. On January 16, 1945, Mr. Colgate 
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became technically a member of the partnership, 
and a supplemental agreement, which is attached 
to the stipulation, made him a partner in the 
agreement, although he and his wife still shared 
the one-quarter interest. As a matter of fact, during 
the year 1945 he received some $4,000 or $5,000. 

In ’46 young Harkness came back and immedi- 
ately affiliated himself immediately began working 
for the partnership, so in the years *46 and 47 they 
entered into contracts supplementing the original 
contract whereby the son-in-law and son received 
very substantial salaries. I think the evidence will 
show that the salaries which the son received in 
the year ’46 when he came back from the Service 
and started contributing to the partnership 

The Court: Is that in the stipulation? 

Mr. Ehrlich: Yes, your Honor. 

The Court: Well, we will get it. 

Mr. Ehrlich: But they received in ’46 and ’47, 
the two boys received between $40,000 and $50,000 
each year, and [18] their participation in the profits 
on the percentage deal, which was the original 
theory upon which Mr. and Mrs. Harkness brought 
their son and son-in-law into the business. 

In the years °48, ’44, 745, ’46, and ’47 as a result 
of the percentage deal expressed in the written con- 
tracts—and I might emphasize here, your Honor, 
this partnership has been conducted with meticu- 
lous detail both as far as written documents are 
concerned, legally and accounting-wise—as a result 
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of these percentage deals, Harkness, Sr., received 
in 1943 $75,000; ’44, $75,000; °45, $75,000; °46, $79,- 
000; and ’47, $75,000 salary. 

The boy was in the service °43, *44, and ’40; 
started devoting his time and his ability to the 
partnership in 746, and received a salary of $97,- 
984.75 in 746; and in 747, $53,635.13. That is all as 
the result of participations in the profits and not a 
fixed salary. 

Now, the son-in-law, Mr. Colgate, as I pointed 
out to your Honor, came back in 1944, received $450 
for the few months he worked in 744 as a result of 
Wage Stabilization. He received $5,375 in *45; in 
"46, $46,554.79; and in 747 he received $35,928.45. 
It is interesting to note, if your Honor please, the 
stipulation indicates that these years in which these 
three men received for services rendered some $180,- 
000 or thereabouts, the participation in the part- 
nership for the year 46 was about—I am adding it 
hastily here—[19] about $55,000, I mean all the 
partners received $55,000 in ’46 as their participa- 
tion, and in 747 about $83,000. So in those last 
two years the salaries of the partners far exceeded 
the participation of the partners in the profits. 

The evidence will also disclose, if your Honor 
please, that at the time Mr. Harkness at the end of 
"42 started to seriously discuss this matter, that 
conditions were none too favorable. ‘The stipula- 
tion shows that there had been a good year in 1941. 
However, the war effort had not begun, as your 
Honor knows, and may take judicial notice, to 
crystalize sufficiently to affect various activities, and 
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in and about the middle of August, 42, a number of 
Orders had been promulgated by the various admin- 
istrative agencies, the President, War Production 
Board, and various agencies which had been organ- 
ized to conduct the war, which created quite a doubt 
in the minds of Mr. Harkness and his wife as to the 
future of the business. Without going into that at 
length, I just want to call to your Honor’s atten- 
tion that there was a great scarcity of labor due to 
the fact that the Japanese were required to move 
from the Pacific Coast of California in particular, 
and labor in the San Joaquin Valley of this type 
of activity depended to a great extent upon Japa- 
nese. Then there was the large starting up of the 
shipyards and other manufacturing war activities 
that drained labor. There was priority on freight 
cars, material priorities affecting shook, nails, wood. 
There were government [20] limitation orders with 
regard to repairs and use of materials. There was 
a raisin order whereby the government required 
that grapes be converted into raisins so that the 
government could stockpile raisins for the European 
countries. There was a sugar rationing order that 
affected the situation. Then there was this fact: 
there was the possibility that grapes which were 
not a vital commodity as it had been listed by the 
War Production Board and other agricultural 
agencies involved, that there was a freight car sit- 
uation so that the matter was very questionable, the 
conditions which were facing this partnership. 

It is also interesting to note that Mr. and Mrs. 
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Harkness did not turn over to the partnership all 
their assets. As of December 31, 1942, they were 
worth—I will introduce in evidence their balance 
sheet—$235,000. The co-partnership started with 
assets of $138,000, so that Mr. and Mrs. Harkness 
had retained in the partnership approximately $100,- 
000 out of $250,000 of assets. Their idea was that 
they wanted to be protected in the event that any- 
thing happened to the partnership so that they had 
some other means. In the assets retained by Mr. 
and Mrs. Harkness as of January 1, ’43, there were 
several ranches which they felt would be sufficient 
to support them. We will also introduce in evidence 
the income from these sources. 

The Court: They had unlimited liability, didn’t 
they ? 

Mr. Ehrlich: Yes, your Honor, as individuals 
they had [21] unlimited liability, and these assets 
could have been taken if the partnership had not 
been successful. But they felt that they wanted to 
keep those assets for their own use, not let the 
children participate in those particular assets, 
which, as the evidence will disclose, were $50,000 in 
cash and these ranches. 

There is only one other transaction which is con- 
tained in the stipulation which I desire to call to 
your Honor’s attention in the opening statement, 
and that is this, illustrating the drain of outside 
personnel on the business. They had a man named 
Sorensen, a very able man in this particular activity. 
We have an exhibit here that shows as a result of 
Mr. Sorensen’s participation in this business he 
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insisted that they buy a ranch west of the Hark- 
nesses, and they financed a ranch jointly with him. 
As a result of that joint venture he withdrew in a 
period of three or four years some $150,000 in 
profits, then forced the Harknesses to buy the raneh 
from him and made a gain of some $40,000 or $50,- 
000. This all occurred at the time that he severed 
relations, and I think the transaction was closed on 
the same day that young Colgate technically joined 
the partnership, as I told you, in January of ’45. 
This man Sorensen at that time required the United 
Packing Company to buy him out of the partner- 
ship, and they bought him out. That merely indi- 
eates the drain which these outside factors had 
been on the business. [22] 

In closing my opening statement I would like to 
state to your Honor that we have here the books 
of the partnership available. The stipulation shows 
the partnership withdrawals. As I pointed out be- 
fore, the notes were paid off, this was not a gift, this 
is a community property partnership, there isn’t 
a question of the wife having been gifted, so that 
we have a community property partnership origi- 
nally; we have a sale by the father and mother to 
their children of this interest with notes, one of the 
notes being of a lesser amount than the other be- 
cause of the credit on the books that the son had. 
We have here the books being kept in the strictest 
order. We have the capital accounts, there is no 
inter-family transaction, the profits available, the 
salaries available, the income tax returns indicate 
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that they all paid their taxes on their salaries and 
incomes, there has been no interplay of finances be- 
tween the children and the father and mother. 

We also have these large salaries which I pointed 
out to you, and I don’t want to take the time of 
the Court, as we will poimt it out on the brief, but 
I emphasize it most strongly, and that is this: that 
these partnership agreements contained restrictions 
on the power and rights and obligations of the vari- 
ous partners, and particularly there is one provision 
I won’t take the time to read as we will point it out 
to your Honor in briefs, whereby it required three 
partners to act on certain matters of vital interest 
to the partnership so that [23] neither Mr. or Mrs. 
Harkness could control the situation without any 
consideration, without giving any consideration to 
the children. 

As a result of these factors which I have tried 
to skim over as hurriedly as possible so as not to take 
the time of the Court, I feel that we have a partner- 
ship which, if your Honor please, qualifies as a 
legitimate bona fide partnership for tax purposes, 
and that the tax returns as returned by the various 
partners are correct. 

Thank you. 

The Court: Mr. Mather. 


OPENING STATEMENT ON BEHALF OF 
THE RESPONDENT 
By Mr. Mather: 


If your Honor please, we think that the evidence 
in these cases will disclose that the family arrange- 
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ment for our taxable year was not dissimilar to a 
similar arrangement which the Supreme Court re- 
fused to recognize in the ower and Lusthaus Cases. 
The evidence will fail to disclose any new capital 
came into the business; will fail to disclose that the 
children performed any service in the taxable year. 

The evidence will disclose that the partnership 
agreement provided that the children weren’t to per- 
form any services in the taxable year. We are not 
much concerned with what went on before our tax- 
able year. ‘The evidence will disclose that this was 
community property of the Petitioners at the [24] 
time of this arrangement, our taxable year. Now, 
what transpired after our taxable year we are 
not much concerned with. Later the evidence dis- 
closes, long past our taxable year, that the son came 
back and devoted his time to the business. We don’t 
have that question before us. We have the year 
1943 at which time the son was in the Army, the 
daughter never at any time performed any vital 
Services to the business, and we think it is just one 
of the typical family partnership cases. 

The Court: Call your witness. 

Do you want to offer your stipulation ? 

Mr. Ehrlich: Yes. If your Honor please, I have 
a stipulation in the case of Floyd J. Harkness, Pe- 
titioner, versus Commissioner of Internal Revenue, 
16408. I would like to offer that in evidence. I have 
two copies here. 

The Court: Is that applicable to both dockets? 

Mr. Ehrlich: Yes. We happened to have 
drafted two separate stipulations. 
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The Court: The stipulation of fact will be re- 
ceived. 

Mr. Ehrlich: I have that in the matter of Molly 
A. Harkness versus Commissioner of Internal Rev- 
enue, Docket No. 16407. 

The Court: Are they identical? 

Mr. Ehrlich: Yes, your Honor. 

The Court: The stipulations of facts will be 
received. 

You may proceed with your testimony. [25] 

Mr. Ehrlich: Mr. Mather, I suggested to you 
this morning that we introduce in evidence the 
letter of deficiency and mark it 10-J. 

Mr. Mather: There is no objection. 


(Whereupon the document was marked for 
identification as Joint Exhibit 10-J.) 


The Court: It isn’t attached to the petition ? 

Mr. Ehrlich: It is attached, but I thought for 
purposes of writing the brief we could refer to it. 
We have two other exhibits. 

Then, Mr. Mather, there is no objection to having 
Exhibit B in the petition, the partnership agree- 
ment of December 31, 1942, marked Exhibit 11-K ? 

Mr. Mather: No objection. 


(Whereupon the document was marked for 
identification as Joint Exhibit 11-K.) 


The Court: Admitted as Exhibit No. 11-K. 


(Whereupon the document marked Joint Ex- 
hibit 11-K for identification was received. ) 
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[Joint Exhibit 11-K is identical to Exhibit B 
attached to the Petition. ] 

Mr. Mather: That is also attached to the petition 
in each case. 

Mr. Ehrlich: Then Exhibit C in the petition in 
each case is the supplementary agreement, January 
3, 1943. That might be marked 12-L. 

Mr. Mather: No objection. [26] 


(Whereupon the document was marked for 
identification as Joint Exhibit 12-L.) 


The Court: That may be admitted. 


(Whereupon the document marked Joint Ex- 
hibit 12-L for identification was received.) 


[Joint Exhibit 12-L is identical to Exhibit 
C attached to the Petition. ] 


The Court: Is one of those exhibits the notice of 
deficiency ? 

Mr. Ehrlich: Yes, Exhibit 10-J. 

The Court: I don’t think we got that straight 
in the record. Do you want to offer that? 

Mr. Ehrlich: Yes, your Honor. 

The Court: Exhibit 10-J 1s admitted. 


(Whereupon the document marked Joint Ex- 
hibit 10-J for identification was received. ) 


[Joint Exhibit 10-J is identical to Exhibit A 
attached to the Petition. ] 


Mr. Ehrlich: 11-K is the partnership, December 
31, °42; and 12-L is the supplementary agreement of 
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January 3, ’43, all of which are part of the petition, 
your Honor. 

Thank you. 

Mr. Harkness, will you take the stand ? 


Whereupon 
FLOYD J. HARKNESS 

was called as a witness on behalf of the Petitioners, 
and having been first duly sworn, testified as fol- 
lows: 

The Clerk: State your name and address, please. 

The Witness: Floyd J. Harkness, Fresno, Cali- 
fornia. 

Direct Examination 


By Mr. Ehrlich: 
Q. You are the Petitioner in the case of Floyd J. 


Harkness versus the Commissioner ? A. IJ aim. 
@. And you reside in Fresno and have resided 
there all your life? A. I have. 
Q. How old are you, Mr. Harkness. A. 56. 


Q. Molly A. Harkness is your wife. 

is What is night. 

Q. She is the Petitioner in the case of Molly A. 
Harkness versus the Commissioner of Internal 
Revenue ? A. ‘Theit’es right. 

@. Were you and Mrs. Harkness married on 
July 14, 1915? A. We were. 

Q. And you have resided in California continu- 
ously since? A. We have. 

@. You have two children, Floyd James Hark- 
ness and Harriet Harkness Colgate? 

A. We have. 
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(Testimony of Floyd J. Harkness.) 
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Have you any other children? 

We have none. 

How old is your son, Floyd, Jr.? [28] 

He was born in 1918. 

And your daughter ? 

Born in 1920, 

Your daughter is married to William Col- 
Le “GoNe is: 

When was she married? 

In August, 1942. 

How long have you known your son-in-law? 

Hight or nine years. 

Where does your son now reside? 

In Sanger, Fresno County, California. 

Your son? 

My son resides in the City of Fresno. 

And your daughter ? 

My daughter resides in Sanger, California. 

That is near Fresno? 

Yes, that is 16 miles east of Fresno. 

What is your business or occupation? 

Grower and shipper of fruits and vegetables. 

How long have you been engaged in this 


activity ? A. Since 1918, including 1918. 


Q. 


Mr. Harkness, will you briefly outline your 


farming activities and your activities as a buyer 
and seller of farm commodities just briefly so the 
Court may have the background? [29] 


ee, 


Well, we raise some commodities ourselves. 


We buy some commodities from the grower on a 
eash basis. We handle considerable tonnage on a 
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(Testimony of Floyd J. Harkness.) 

commission basis for the grower’s account. ‘That 
applies to canteloupes, carrots, peaches, plums, nec- 
tarines, grapes, both table grapes and juice grapes. 

Mr. Ehrlich: Mr. Mather, I assume it will be 
unnecessary to identify all these original contracts. 
They have all been in the stipulation so it will be 
unnecessary to show the handwriting. 

Mr. Mather: They are all stipulated. 

Q. (By Mr. Ehrlich): You are the Mr. Hark- 
ness who is mentioned in the partnership agree- 
ment which was signed by you, your wife, your son, 
and your daughter which was effective December 31, 
1942; is that correct? 

A. I am designated as Floyd J. Harkness in 
there. My son is designated as Floyd J. Hark- 


ness, Jr. 
@. And your daughter is designated as Harriet 
Harkness Colgate? A. That’s right. 


Q. And your wife as Molly? 

A. Molly A. Harkness. 

Q. Mr. Harkness, will you please relate to the 
Court just when you organized the first co-part- 
nership in the fruit packing business? [30] 

A. Well, the first co-partnership was organized 
in 1923. I had working arrangements with other 
fruit companies on a salary and bonus percentage 
basis prior to that date, but the actual filing of a 
certificate of doing business under fictitious title 
and operating as such was in 1923. There were 
three partners in that deal, H. H. Wilhelm of Di- 
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(Testimony of Floyd J. Harkness.) 
nuba, California, Charles H. Jasper of Fresno, 
California, and myself. 

That three-way partnership continued for a 
period of one year. Mr. Wilhelm didn’t get along 
with Mr. Jasper and myself and saw fit to with- 
draw at the end of the first year. 

Mr. Jasper and myself continued to operate as a 
partnership until the end of 1936. Mr. Jasper was 
some 18 years older than myself, and he was at that 
age in life when he was afraid to take chances. The 
fruit business had turned to where a man either had 
to take chances or just get out of the business. 

We had very little capital. Our joint capital at 
the end of 1936 was slightly in excess of $6,000 in 
eash. We owned two ranches together, a 160-acre 
vineyard and a 40-acre vineyard and orchard. We 
had packing houses at that time at Lodi, California ; 
Clovis, California; Sanger, California; Exeter, Cali- 
fornia; Arvin, California. 

In appraisal of our assets, neither one of us had 
sufficient money to buy out the other party, so it 
was a proposition of trading. The consummation 
of that trade was that I took over the packing 
houses and the picking boxes and equipment, etce., 
and Mr. Jasper took over the two ranches. Each 
one of us took half of the bank balance which we 
had, as I stated, approximately $6,000. I took 
$3,300, I believe it was, and he took an equal 
amount. 

Q. When did you commence operating as a pro- 
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prietorship under the name ‘‘United Packing Co.’’ 
with yourself and your wife, approximately ? 

AS January, 1937. 

@. And you continued how long? 

A. I eontinued to operate as a proprietorship 
or individual until December 31, 1942. 

Q. What occurred on December 31, 1942? 

A. I sold an interest in a part of my assets to 
my son Floyd J. Harkness, Jr., and Harriet Hark- 
ness Colgate, my daughter. 

@. At that time where were you operating prior 
to the consummation of the partnership ? 

A. Our main office was at Fresno, California. 

Q. I will show you a map. Does this map indi- 
eate the scope of the activities which you were un- 
dertaking at that time? me iit dees.’ Te2)| 

®. Does it also show the commodities which you 
were engaged in buying and selling? 

me Wes, by districts: 

(. What was the relative distance that your ac- 
tivities comprehended ? 

A. Well, Arvin was 127 miles south of fresno 
and Lodi was 138 miles north of Fresno. 

Mr. Ehrlich: I ask that be introduced in evi- 
dence. 

Mr. Mather: No objection. 

The Court: Admitted as Petitioner’s Exhibit 138. 


(Whereupon the document marked Petition- 
er’s Exhibit 13 for identification was received.) 
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PETITIONER’S EXHIBIT NO. 13 
(Admitted January 11, 1949.) 


[Petitioner’s Exhibit No. 13, a map of California, 
is in the custody of the Clerk of the Court of Ap- 
peals for the Ninth Circuit. ] 
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Q. (By Mr. Ehrlich): At the time that this 
partnership was created, you and your wife had cer- 
tain community property, did you not? 

A. We did. 

Q. Iam showing you a statement. To save time, 
might I explain this, Mr. Mather: I have prepared 
here a statement showing the assets and liabilities 
of United Packing Company, a co-partnership, as 
of the date 12/31/42; then the assets which were 
turned over to the partnership as of 1/1/48; then 
the personal property of Mr. and Mrs. Harkness. 

I show you this document and ask you if I have 
correctly described it. A. Yes, you have. [33] 

Q@. Was that prepared under your direction and 
control ? A. It was. 

Q. It accurately reflects your books and records? 

Be Yes, sir. 

Mr. Ehrlich: I ask that that be marked Peti- 
tioners’ next in order and offer it in evidence, as 
petitioners’ next in order. 

(Whereupon the document was marked for 
identification as Petitioners’ Exhibit 14.) 


Mr. Mather: No objection. 
The Court: Admitted as Petitioners’ Exhibit 14. 


(Whereupon the document marked Petition- 
ers’ Exhibit 14 for identification was received.) 


Molly A. Harkness vs. 


112 


00°066'T ice @ boa 5 age spurig podoys13oxy 


FL'8F9'G PL'8F9'G geogecko UoIPBLooIdop 1OF 0A.1080% 
<_<  « | - -—. IasUeg P 

Ipo'y ‘1dJoXT ‘STAOTD ‘ULALY Spoys BULYOe T 

00°00¢‘T Ci eR ee ee (toyed) os suppor 

Sh F90'CS 8h'F90°Ss eon ee UOIPVIDIIdOp 10F DALOSOY 

(Messer ae BES Hemi (06 

LP OGG LT LY 0SGLT — -:. UOITVIDOIdop 1OJ dA.1OSOY 

ch cook Oe ee ae ae RUI[IG SdIIV (Of 

(GEGT MON) 900[q OUIOTT 
09°L8Z'8T CGP Ng I cea ac aa ia al a a OJBISHL [POY 
00°GLS'T CGkCE me (ue pr rrerennnres ger ae spuog J8@\\ ‘S' 
¥o 106 T cae) aa mel ge errr aouBvINsUl oft] dn pieg 
SP 609'0S 00°000°00T SP 609 ‘0ST (yourig Ul] OUSOLY “VolLlouLy Jo yuvg yIsodeap ug) YyseD 

Gb/T/T [euosiodg €6/T/T GF/TE/81  S}OSSV 


SSOUyIVYT yy diysroujreg-09  drysaojortdorg 
ssouydeyy] “WV ATION SonTqey] = “0D SuLyoe powuy) 
SENET Say pi aa ll SSE 2 Slessy 


VL ON LIGIAXe 8. aaNOLLLLad 


(‘ssouytepy “¢ pAoyq Jo Auouttys9y, ) 


113 


f Internal Revenue. 


USUONEL O 


Comm 


EE°6S8'96 

£0'666' T— 
el Lze S— 
00 ese £— 


00°SES 


60° GOST 


19 L#o SL 


00°06— 


20°6S6°E— 


£0 F6C‘L 
LL 83P 

IS SLP‘9 
09°C81'9 
comee 
C8'689'S 
00°T90‘T 


8§' 0019 


£6009 $83 


GOST I— 
8ST L6E 8— 
00°0SE L— 
Z0°6S6'E— 


£0°638'L 
LL SGP 

IE EL1P‘9 
09'S8T'9 
egumeé 
FI S68 
00°190‘T 


8§°001'9 


‘6F6L ‘wT ALVNUY fF potuIpy 


a ee ge ee ee ae YOM ON 

ae cee ac" mee ee Racoon “Pine = ae - "Ip ‘SSOUYALT] SOUIv Es “oT 
aa GH Youry vurpos souepeq preduy) 
— a: ae L# Youry vulpes vouR[eq predug 
i ae ee "D}9 ‘QUBINSUL ‘SOXP} LO} IALOSIY 

: SOTUTLGeI] 

pe EE TO a a IIQRAIdvay SJUNOIDYy 
. 2 i - a sdweg surptg osourde 
OO tae a ee. aa S[BLIO}]LUL SuryoRg 
a a ae ee ee SIXOG SULT 
sevGe a me wee UOTVIVIIdap LOT dAdVSoyJ 
ccc en ae ae VSNO]][ SUIYIE 
iCGONG 0 a UoT{eIdeIdep OJ 9ALeSaIy 
(QC a (s10JoR1] E SUIPNoUT) WAT 
c68.s. 2 a “a UOT}VIddIdOp OJ dALISAIT 
ene ee ee ae ae axoIIO 
ie a UOTPVIDIIdop LOF VAdsoyy 
mab OS a = syon.y, pure sony 


quowuidinby 


114 Molly A. Harkness vs. 


(Testimony of Floyd J. Harkness.) 

Q. (By Mr. Ehrlich): On January 1, 1943, did 
the partnership now consisting of your wife and 
your son, your daughter and yourself continue in 
the same activity? A. We did. 

Mr. Ehrlich: By the way, I have here the origi- 
nal certificate of co-partnership of transacting busi- 
ness under fictitious name, and I have made a copy. 
Is there any objection if I introduce in evidence, 
Mr. Mather, a copy of that? 

Mr. Mather: No objection. 

Mr. Ehrlich: I would like to introduce at this 
time the certificate of co-partnership of transacting 
business under [34] fictitious name. 


(Whereupon the document was marked for 
identification as Petitioners’ Exhibit 15.) 


The Court: Is the original certified ? 

Mr. Ehrlich: It 1s notarized, yes, your Honor. 
I haven’t had this certified. 

The Court: That is all right. I thought you had 
a certificate from some official. 

Mr. Ehrlich: Yes, we have a system in Califor- 
nia when doing business under a fictitious name that 
you file this as a co-partnership, it has to be no- 
tarized before a notary public of California. 

The Court: You can offer a copy. I understand 
there is no objection to the copy. 

Mr. Ehrlich: I would also like to have it appear 
in evidence. I offer it in evidence as Petitioners’ 
next in order. 

The Court: Admitted as Petitioners’ Exhibit 15. 
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(Whereupon the document marked Petition- 
ers’ Exhibit 15 for identification was received. ) 


PETITIONERS’ EXHIBIT No. 15 


Certificate of Co-Partnership Transacting 
Business Under Fictitious Name 


We, the undersigned, hereby certify that we are 
co-partnels engaged in and carrying on a general 
business of growing, packing, shipping and the 
distribution of fresh fruits and vegetables in the 
State of California, under the firm name and style 
of “‘United Packing Co.”’’: 

That the principal place of said co-partnership 
is at 216 Rowell Building, Fresno, California. 

That Floyd J. Harkness is the general manager 
of said company and in full charge of all of the 
business operations of said company. 

That the names in full of all of said co-partners 
and their respective places of residence are as 
follows, to-wit: 

Floyd J. Harkness, residing at 3767 Hunting- 
ton Boulevard, Fresno, California. 

Molly A. Harkness, residing at 3767 Hunting- 
ton Boulevard, Fresno, California. 

Floyd James Harkness, Jr., residing at 3767 
Huntington Boulevard, Fresno, California. 

Harriet Harkness Colgate, residing at 59 
South Champion Street, Columbus, Ohio. 


116 Molly A. Harkness vs. 


(Testimony of Floyd J. Harkness. ) 
In Witness Whereof, we have hereunto set our 
hands this 12th day of November, 1942. 


FLOYD J. HARKNESS. 
MOLLY A. HARKNESS. 
FLOYD JAMES HARKNESS, JR. 


HARRIET HARKNESS 
COLGATE. 


State of California, 
County of Fresno—ss. 


On this 12th day of November, 1942, before me, 
Julius Hansen, a Notary Public in and for said 
County and State, residing therein, duly commis- 
sioned and sworn, personally appeared, Floyd J. 
Harkness, Molly A. Harkness and Floyd James 
Harkness, Jr., known to me to be the persons de- 
scribed in, whose names are subscribed to and who 
executed the within instrument and acknowledged 
that they executed the same. 


In Witness Whereof I have hereunto set my hand 
and affixed my official seal at my office in said 
County the day and year in this Certificate first 
above written. 

JULIUS HANSEN, 
Notary Public in and for the County of Fresno, 
State of California. 
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State of Ohio, 
County of Franklin—ss. 


On this 28th day of November, 1942, before me, 
N. R. Hall, a Notary Public in and for said County 
and State, residing therein, duly commissioned and 
sworn, personally appeared Harriet Harkness Col- 
gate, known to me to be the person described in, 
whose name is subscribed to and who executed the 
within instrument and acknowledged that she exe- 
cuted the same. 


In Witness Whereof, I have hereunto set my 
hand and affixed my official seal at my office in said 
County the day and year in this Certificate first 
above written. 


Nel. BALM, 
Notary Public in and for the County of Franklin, 
State of Ohio. 


Admitted January 11, 1949. 


Mr. Ehrlich: It appears that on this document 
I neglected to put the face on. If I may read into 
the record, it is dated November 12, 1942, recorded 
at the request of United Packing Company 10 min- 
utes past 3:00 p.m., Volume 2054, Official Records 
P. Q. 478 et seq, February 4, 1943, Fresno, [35] 
County, California, I. E. Farley, County Recorder, 
by Deputy Recorder. 

Q. (By Mr. Ehrlich): Mr. Harkness, at the 
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time you sold the interest in the partnership to 
your children, did you receive promissory notes 
from them? x. Wf dud. 

Q. I show you a document. Will you please ex- 
plain what that 1s? 

I might do it to save time. Is there any objec- 
tion, Mr. Mather ? 

Mr. Mather: No objection. 

Mr. Ehrlich: J have before me the original note 
which Floyd J. Harkness, Jr., gave to his father 
in the sum of $33,168.36, dated January 2, 1948. 

Q. (By Mr. Ehrlich): Is that the note that 
your son gave you? A. It is. 

Mr. Ehrlich: I ask that that be introduced in 
evidence. 

(Whereupon the document was marked for 
identification as Petitioners’ Exhibit 16.) 


Mr. Mather: No objection. 
The Court: That will be Petitioners’ Exhibit 16. 


(Whereupon the document marked Petition- 
ers’ Exhibit 16 for identification was received.) 


[36] 


PETITIONERS’ EXHIBIT No. 16 


Fresno, California, January 2, 1943. 
$33,168.35 


On demand, after date, for value received, I 
promise to pay to Floyd J. Harkness, or order, at 
Fresno, California, the sum of Thirty-Three Thou- 
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sand, One Hundred Sixty-Eight and 35/100 Dol- 
lars, with interest from date hereof until paid, at 
the rate of 4 per cent per annum payable annually, 
also to pay a reasonable attorneys’ fee and costs 
of suit in case suit is brought to compel payment 
hereof. 

Should interest not be so paid it shall become part 
of the principal and thereafter bear like interest. 
Should default be made in payment of interest when 
due, the whole sum of principal and interest shall, 
at the option of the holder of this note become im- 
mediately due. Principal and interest payable in 
United States lawful money. This note is secured 
by my one-fourth interest in the United Packing 
Co. of Fresno, California. 


FLOYD J. HARKNESS, JR. 


Paid in: full 12/31/43. 
EF. J. HARKNESS. 


Admitted January 11, 1949. 


Mr. Ehrlich: May I substitute a copy? 

The Court: You may substitute a copy if there 
is no objection. 

Mr. Ehrlich: Thank you, your Honor. 

The Court: Do you have the ribbon copies of 
that for the record? 

Mr. Ehrlich: Yes. 

I have now in my hand a promissory note signed 
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by Harriet Harkness Colgate and William H. Col- 
gate, Jr., dated January 2, 1943, in the sum of $34,- 
260.40. 

Q. (By Mr. Ebriich): is that the note that 
your daughter and son-in-law gave you and your 
wife in payment on the interest in the partnership ? 

de. Th 1s: 

Mr. Ehrlich: JI ask that that be introduced as 
Petitioners’ next in order. 


(Whereupon the document was marked for 
identification as Petitioners’ Exhibit 17.) 


The Court: Admitted as Petitioners’ Exhibit 17. 


(Whereupon the document marked Petition- 
ers’ Exhibit 17 for identification was received. ) 


PETITIONERS’ EXHIBIT No, 17 


Fresno, California, January 2, 1943 
$34,560.40 


On demand, after date, for value received, I 
promise to pay to Floyd J. Harkness, or order, at 
Fresno, California, the sum of Thirty-Four Thou- 
sand, five Hundred Sixty and 40/100 Dollars, with 
interest from date hereof until paid, at the rate of 
4 per cent per annum payable annually, also to pay 
a reasonable attorney’s fee and costs of suit in case 
suit is brought to compel payment hereof. 

Should interest not be so paid it shall become 
part of the principal and thereafter bear like in- 
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terest. Should default be made in payment of in- 
terest when due, the whole sum of principal and 
interest shall, at the option of the holder of this 
note become immediately due. Principal and inter- 
est payable in United States lawful money. This 
note is secured by my one-fourth interest in the 
United Packing Co. of Fresno, California. 


HARRIET HARKNESS 
COLGATE. 


WILLIAM H. COLGATE, JR. 


Paid in full 12/31/48. 
F. J. HARKNESS. 


Admitted January 11, 1949. 


Mr. Ehrlich: And may I be permitted to substi- 
tute a copy? 

The Court: You may substitute a copy for the 
original. [37] 

Mr. Ehrlich: For your Honor’s information, 
there appears on the face of the note ‘‘Paid in full 
12/31/43, Floyd J. Harkness,’’ on both notes. 

The Court: Does that appear on the copies also? 

Mr. Ehrlich: Yes, that is on the copy, your 
Honor. Thank you. 

In order to expedite matters, I have in my hand 
a statement, a sheet of paper which is the income 
of Floyd J. Harkness and Molly A. Harkness from 
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community property not included in capital and 
assets of United Packing Company, a co-partner- 
ship, for the years 1943 to ’47. It shows what in- 
dividual incomes they had other than what was 
turned over to the partnership. 

Q. (By Mr. Ehrlich): Was that prepared from 
the books and records of the corporation, showing 
you this document ? A., It was. 

Mr. Ehrlich: I would like to introduce this in 
evidence, if your Honor please. 


(Whereupon the document was marked for 
identification as Petitioners’ Exhibit 18.) 


Mr. Mather: If your Honor please, I have no 
objection to the document except for the years not 
involving our taxable year, which are 744, 745, 746, 
and 747. I will object to that as immaterial. I have 
no objection to 7438. [388] 

The Court: Are you confining it to 48 then? 

Mr. Ehrlich: Let me first ask that—may I read 
into the record, I make this offer in two parts. The 
books and records of Floyd J. Harkness and Molly 
A. Harkness indicate that their income from com- 
munity property not included in the capital assets 
of United Packing Company, a co-partnership, for 
the year 1948, was $11,426.76. 

Mr. Mather: I have no objection to that. 

Mr. Ehrlich: I make the offer of the other years, 
1944, °45, °46, and ’47. 

The Court: What is the purpose of the addi- 
tional offer? 
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Mr. Ehrlich: Merely to show that during the 
years there were no gifts made and that the father 
and mother retained these other properties, and 
that they did not at any subsequent date turn over 
to the family property, to show the atmosphere and 
surrounding circumstances and bona fides as bearing 
on our theory. 

The Court: That wouldn’t show that, would it? 

Mr. Ehrlich: I thought it was relevant testi- 
mony. 

The Court: It just shows they had certain in- 
come aside from that received through the part- 
nership. 

Mr. Ehrlich: That is correct, your Honor. 

Mr. Mather: I might explain my objection a lit- 
tle further. I understand that the subsequent years 
are pending [39] before the Bureau, and I haven’t 
checked these figures for subsequent years and I 
wouldn’t want them in the record without objection. 
I don’t dispute that your books show that. 

Mr. Ehrlich: We have them here if there is any 
question about it. 

The Court: JI will overrule the objection. It 
may be admitted as Petitioners’ Exhibit 18. 


(Whereupon the document marked Petition- 
ers’ Exhibit 18 for identification was received. ) 
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PETITIONERS’ EXHIBIT No. 18 


Income of Floyd J. Harkness and Molly A. Hark- 
ness From Community Property Not Included 
in Capital and Assets of United Packing Co., 
a Co-Partnership 


Year 

oa re ee F $11,426.76 
Me AI to Be ipa eek etd I od 18,347.22 
15) eC et a eee ne ney ne 4,492.07 
i a ee el. 47,862.32 
|. 0. . ? neiri dearer mh! laine bm 12,960.60 


Admitted January 11, 1949. 


Q. (By Mr. Ehrlich): Mr. Harkness, when did 
your son first start working for you? I am not 
talking about the partnership now of January 1, 
"43, but when did he first start working for you? 

A. His first activity in the friut business was 
during the period of my partnership with Mr. 
Jasper. 

Q. How old was he at that time, about? 

A. Well, I don’t recall the exact year that he 
started, but I do know that he worked on Mr. Jas- 
per’s and my ranches as well as worked in the 
packing houses on various occasions, summer vaca- 
tions. Usually in California the school] vacation is 
the busiest part of the packing season, June, July, 
and August. 


Commissioner of Internal Revenue. 125 


(Testimony of Floyd J. Harkness.) 

Q. That is the height of the season? 

A. That’s nghts 

@. And he worked off and on when you and Mr. 
Jasper. were [40] partners from 1924 to ’37 or 
thereabouts ? 

A. No, not as far back as 1924. JI would judge 
that he was of high school age when he first started. 

Q. Did he at any time definitely work for you 
after you severed your relations with Mr. Jasper? 

A. He did. He worked, continued to work, and 
he ran several districts for me. 

@. When was that? When did he actively iden- 
tify himself with your activities? Ah. Sm 

Q. Will you please explain that to the Court? 

A. I partially explained that before, Mr. Ehr- 
lich, but as I stated, Mr. Jasper and I divided up. 
I took the operation end of the partnership and 
some $3,300 in cash. Frankly, I didn’t have the 
money to operate the packing houses I had taken in 
trade, and I wasn’t too good a risk for the banks 
at that time, so I had to skimp by. My son stayed 
out of college the whole fall of 1937, which is the 
shipping season of our business, and devoted his 
entire time to the activity of the United Packing 
Company. He resumed his college attendance in 
February of 1938 and continued on until the sun- 
mer vacation of 19388, when he again worked for me. 
Did he work for you in the summer of *39? 
He did. 
"402 [41] A. He did. 
When did he graduate from college? 


COPS 
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PETITIONERS’ EXHIBIT No. 18 


Income of Floyd J. Harkness and Molly A. Hark- 
ness From Community Property Not Included 
in Capital and Assets of United Packing Co., 
a Co-Partnership 


Year 

1 a ee ne eee $11,426.76 
Sk LS Ser reer en, Ser ens 18,347.22 
104 Se oe ae ns Oe ne eee 4,492.07 
a ee ne ae, ee 47,862.32 
ONG os. . sen ek ee ee 12,960.60 


Admitted January 11, 1949. 


Q. (By Mr. Ehrlich): Mr. Harkness, when did 
your son first start working for you? I am not 
talking about the partnership now of January 1, 
"43, but when did he first start working for you? 

A. His first activity in the friut business was 
during the period of my partnership with Mr. 
Jasper. 

Q. How old was he at that time, about? 

A. Well, I don’t recall the exact year that he 
started, but I do know that he worked on Mr. Jas- 
per’s and my ranches as well as worked in the 
packing houses on various occasions, summer vaca- 
tions. Usually in California the school vacation is 
the busiest part of the packing season, June, July, 
and August. 
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Q. That is the height of the season? 

&  That’s nght 

Q. And he worked off and on when you and Mr. 
Jasper. were [40] partners from 1924 to °’37 or 
thereabouts ? 

A. No, not as far back as 1924. I would judge 
that he was of high school age when he first started. 

Q. Did he at any time definitely work for you 
after you severed your relations with Mr. Jasper? 

A. He did. He worked, continued to work, and 
he ran several districts for me. 

Q. When was that? When did he actively iden- 
tify himself with your activities? A SUS 

Q. Will you please explain that to the Court? 

A. I partially explained that before, Mr. Ehr- 
lich, but as I stated, Mr. Jasper and I divided up. 
I took the operation end of the partnership and 
some $3,300 in cash. Frankly, I didn’t have the 
money to operate the packing houses I had taken in 
trade, and I wasn’t too good a risk for the banks 
at that time, so I had to skimp by. My son stayed 
out of college the whole fall of 1937, which is the 
shipping season of our business, and devoted his 
entire time to the activity of the United Packing 
Company. He resumed his college attendance in 
February of 1938 and continued on until the sum- 
mer vacation of 1938, when he again worked for me. 
Did he work for you in the summer of ’39? 
He did. 
"402 [41] a. Pevdid: 
When did he graduate from college? 


COPS 
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A. June in 1941. 

Q. What did he do when he graduated from 
college ? 

A. He immediately went to work for United 
Packing Company. 

Q@. When you say ‘‘United Packing’’ you mean 
the business conducted 

A. By Mrs. Harkness and myself. 

Q. United Packing Company proprietorship. 
What compensation did you pay him for his sery- 
ices during 741? 

A. 1941 he got the regular field man’s wages of 
$150 a month, and while I had one field man that 
was getting 25 per cent of the net profits I rea- 
soned with my son that I couldn’t afford to pay 
him any such percentage, there would be nothing 
left for myself. So we settled on a basis of five per 


cent. 

Q. So during 741 your son got the regular field 
man’s salary and five per cent of the profits? 

A. Yes. I might add he wanted at that time to 
become interested in the business, but I explained 
to him that there were so many already associated 
in the business on a high percentage basis that I 
eouldn’t take him in at that time, but I would give 
him a definite promise that I would make room for 
him before the 1942 season rolled around. 

Q. By the way, would you explain to the Court 
the quality [42] of personnel that is required for 
an operation such as you have so the Court will 
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understand the bonus and percentage deals that you 
had as shown in the stipulation ? 

A. Well, the fruit business is highly specialized. 
All the commodities we handle are perishable in 
nature. Their value is determined by the edibility, 
the eating quality; their price is also predicated on 
their general appearance. Our shipments of our 
commodities are to the 48 states of the Union. Prior 
to the war we exported principally grapes to the 
South Pacific, Australia, India, to Europe, and a 
person really had to know quality from the consum- 
ing public’s viewpoint, and he had to know grapes 
and fruit—we handled a lot of peaches and nectar- 
ines that would carry by freight, which is from five 
to eleven days in transit, and arrive at destination 
in a satisfactory condition to enable us to get a 
reasonable price for the fruit. 

The Court: Do you refrigerate your cars? 

The Witness: Yes, sir. Some of our shipments 
are by Railway Express in refrigerated cars. Mostly 
they are in railroad freight cars, refrigerated cars. 

Mr. Ehrlich: If your Honor please, I will take 
the time of the Court at this time, and without tak- 
ing Mr. Harkness’ time, your Honor, we have at- 
tached to the stipulation a list of the bonuses paid 
and percentages paid to various employees. 

The Court: It is in the stipulation? [43] 

Mr. Ehrlich: In the stipulation. There is a great 
deal covered in the stipulation, your Honor, so it 
may appear that we have gaps here, but I think 
when your Honor examines the stipulation you will 
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find a great deal of the matter is covered by the 
stipulation here. I just wanted to explain that. 

Q. (By Mr. Ehrlich): How long did your son 
continue working for you during ’41, all year 41? 

A. From June—well, he graduated, I think, on 
a Thursday, and went to work on Friday. We 
were actually shipping plums on the day he gradu- 
ated, so it was necessary for him to go to work at 
onee. 

(). And he continued with you until when? 

A. Until he enlisted in the Army, shortly after 
Pearl Harbor. 

@. At the time he enlisted in the Army he had 
a draft deferment as essential ? 

A. Yes, he had received two deferments, one to 
complete his college education, and then immedi- 
ately they gave him an exemption on account of his 
agricultural activities. 

(). Isn’t it a fact that just prior to Pearl Harbor 
he had received another deferment because of his 
activities with your business? 

A. I think that is so. 

@. And that he waived that deferment and en- 
listed in [44] January of ’41? 

A. January, ’42, he enlisted. 

@. Excuse me, January, ’42? A. Yes. 

@. When did he return to Fresno? 

A. The first week of January, 1946. I don’t 
know whether it was the 4th or Sth. 

@. And he has continued working for you since 
his return from the Army, is that correct? 
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A. He has. 

Q. Now, with reference to your son-in-law—by 
the way, your son-in-law enlisted in the service, 
didn’t he? 

A. He volunteered to go with the very first con- 
tingent of draftees that left Fresno, with this 
thought in mind—this he told me, so it is not hear- 
say: the draftees were expected to serve one year; 
that was before Pearl Harbor, military training 
of one year, and he was anxious to serve his one 
year and get out and get into business for himself. 
When did he return from the service ? 
About the Ist of October, 1944. 

When did he commence working for you? 
Within the next two or three days. 

And he has been working for you ever since ? 
Yes, sir, continuously. 

And he became a member of the partnership 
as appears [45] from the contracts on January 1, 
1945, is that correct? 

A. He was permitted to become an active par- 
ticipant in the partnership. 

The Court: lLet’s see, did he and his wife, Peti- 
tioner’s daughter, split the 25 per cent interest that 
she had previously ? 

The Witness: Yes, sir, that’s right. 

Mr. Ehrlich: That appears under one of the ex- 
hibits in the case, your Honor, the supplemental 
agreement to the partnership dated January 16, 
1945. 


COPOrPore 
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The Court: All right. 

Q. (By Mr. Ehrlich): Will you please relate 
the conversation had with your son with respect 
to the formation of the partnership of January 1, 
1943? 

A. Well, at the time that I made the arrange- 
ments with him for 1941, that is, just after he got 
out of college, he wanted at that time to become 
a partner, and as I explained to him, I was already 
burdened with a Mr. Steiger who was getting 25 
per cent of my profits, Mr. Sorensen who was 
getting 25 per cent of my profits, Mr. Scoggins who 
was getting a salary and 10 per cent, and I think I 
had two or three others on a salary and bonus basis, 
so that I just couldn’t afford, with the load already 
contracted for, high percentage men, to take on any 
further obligation; but I would go along with him 
on a salary plus five per cent basis in 1941. He 
accepted that with reluctance, but I promised him 
that I would somehow change my affairs so that 
he could become a partner before the 1942 season 
rolled around. 

Q. Continue then, what occurred during 1942? 

The Court: You used that word ‘‘Partner.’’ You 
mean in the sense of participating in the profits, 
or a real technical partnership ? 

The Witness: With my son? 

The Court: Yes. 

The Witness: I was going to take him in as a 
partner. ‘That had been discussed ever since he 
was of high school age. 
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With the other parties operating with me on high 
percentage basis, I had to guarantee them not only 
a salary of a minimum amount they would earn, but 
I had two cases where I gave them 25 per cent of 
the net profits of the business. 

The Court: That was their compensation; it was 
your business, they were not partners? 

The Witness: That’s right. In the case of Mr. 
Sorensen where we financed the purchase of a ranch, 
50 per cent interest to an employee to hold him 
in the business, that was a true partnership; he 
had an undivided one-half interest in a 300-acre 
vineyard and orchard. [47] 

The Court: That was outside of this partnership 
we have before us? 

The Witness: No, that is tied in with this part- 
nership. 

Q. (By Mr. Ehrlich): Continue the conversa- 
tions with your son regarding the formation of the 
partnership. 

A. Well, as everyone knows, December 7, 1941, 
the Pearl Harbor incident occurred. Congress im- 
mediately declared war. At that time there was 
so much going on my son said, ‘‘Let’s forget the 
business for the minute. I am going to enlist.’’ 

He was anxious to get into the Air Corps, and he 
enlisted and went with a contingent from Fresno 
about the middle of January, 1942, to Shepherd 
Field, Texas. But for the year 1942 he was sta- 
tioned first in one place, then in another, and con- 
tinuously in his letters to me he wanted to know 
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whether it couldn’t be arranged. He had been told 
that we were allowed to continue payment of his 
wages by the Wage Stabilization Board, and he saw 
no reason why we couldn’t go ahead with our orig- 
inal partnership arrangement. 

During that time he was stationed in Texas and 
Colorado and Presque Isle, Maine, and he went to 
Officers Training School at Miami, Florida, was 
commissioned a lieutenant in October of 1942. [48] 

He stopped off in Fresno en route under orders 
to Hamilton Field, Marin County, California, and 
at that time with legal advice, as I have stated, we 
formed the partnership, when he was traveling 
under orders, and stopped over in Fresno. 

For a period after the partnership was formed, 
he was stationed at Hamilton Field until the 22nd 
or 23rd of December, 1948, when he was flown to 
India. During that period of a year that he was 
stationed at Hamilton Field, he was home prac- 
tically every other week-end, and we carried on the 
business there with him nearby and correspondence 
with my daughter and son-in-law who were sta- 
tioned in Columbus, Ohio, most of the time, part of 
the time at Camp Lee, Virginia. 

@. It was during the fall, then, of ’42 that these 
discussions occurred with your son with reference 
to the formation of the partnership, and the part- 
nership was formed prior to his leaving for India? 

A. Yes, sir. The actual formation of the part- 
nership was while he was stationed at Hamilton 
Wield, California. 
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@. You had some discussions with your daugh- 
ter, did you not, and your son-in-law, respecting the 


formation of this partnership ? A. Well 
@. You can answer that ‘‘Yes’’ or ‘‘No.”’ 
A. Yes. [49] 


Q. Wiull you please describe to the Court the 
period during which these conversations occurred 
and what these conversations were regarding the 
formation of the partnership ? 

A. When my daughter learned in 1941, while 
she was still attending college—she came home prac- 
tically every other week-end from Los Angeles; 
she attended the University of Southern California 
—she learned that I had promised to sell my son 
an interest in the business, and immediately she 
put in a bid for something for herself. We dis- 
cussed all angles of it, pro and con, and she was 
then expecting to marry Mr. Colgate, whether she 
thought they could get along with the old folks and 
Jim in a partnership. 

©. Who is “Jim’’? 

A. ‘Jim’? is Floyd James Harkness, Jr. I sug- 
gested to her perhaps that if I was going to help 
her get established in life, loan her some money, 
it would be better for her to buy some of the di 
Giorgio Fruit Company stock which then was very 
low. 

After a lot of consideration and the event of war 
before the partnership was actually consummated— 
she traveled all over the East with her husband 
from one Army camp to another. He was then at 
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the time of their marriage a lieutenant, became a 
captain, a graduate of the Staff and Command 
School at Fort Leavenworth, Kansas—they decided 
that rather than investing with an outside interest 
that they would be safer to invest [50] in the United 
Packing Company which she had been familiar 
with from the time she was able to understand what 
people were talking about. 

Q. You had legal counsel draft the partnership 
agreement which has been introduced in evidence 
here? A. Vesy sim. 

Q@. When I say ‘‘partnership agreement’’ | am 
talking of the original January 1, 19438, document. 

A. Attorney Julius Hansen. 

Q. Your daughter was then located in Ohio with 
her husband at some training camp there? 

A. Yes, Columbus, Ohio. 

Q. Did you send the document on for signature? 

A. JI did. 

Q. Was it signed? 
A. No, it was sent back. 

Q. Unsigned? A. Yes, by her. 

Q. Your daughter did not sign the document 
at the time? 

A. No, not the original document. 


@. The original you sent back? A. Yes. 
@. And she sent it back to you? 
me Wes, sir. 


Q. Did you send any other documents on or 
did you go [51] yourself to Columbus, Ohio ? 
A. No. Several letters were exchanged, and in 
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January, 1943, I attended the United Fresh Fruit 
and Vegetable Association in Chicago with Mrs. 
Harkness accompanying me. We went down to 
Columbus after the completion of the convention 
and discussed the situation with her. 

Q. Did she refuse to sign? Did she tell you 
why she refused to sign? 

A. She thought inasmuch as her husband was 
eoing to participate in there, she didn’t think I 
should have so much to say about the management 
i it. 

Q. Asa result of the discussions—did your son 
participate in those discussions as well, or not? 

A. He was in California and participated in 
them, yes. 

Q@. As a result of your discussions with your 
daughter, did you change the form of the partner- 


ship agreement ? A. We did. 
Q. Were they then sent on to your daughter for 
signature ? A. Yes, they were. 


@. And your daughter ultimately signed? 

A. I think it was in March of 1943. 

@. But she did require before she signed that 
the provisions respecting your rights of manage- 
ment be modified ? & That’s meht: 752] 

Q. Now, Mr. Harkness, there is attached to the 
stipulation here certain exhibits, 4-D and 5-E. 

If your Honor please, these exhibits show the 
participation of Mr. Sorensen and the various 
bonuses and percentage deals, just so that your 
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Honor may be familiar to understand the next ques- 
tion I am asking. As a matter of interest to your 
Honor, Mr. Sorensen, one of the men Mr. Harkness 
testified helped him to run the company, received 
in °48, 44, ’45, and ’46 from this ranch which Mr. 
Harkness voluntarily paid for and gave him a half 
interest in, taking his note for it, he received in 
profits from that operation $144,310.26, and then 
forced the Harknesses to buy that back. The part- 
nership bought it back and he made a capital gain 
of $42,354.70, which is all part of the compensation 
Mr. Harkness had to pay Sorensen for his services 
to the partnership. It shows without going into 
detail these other payments over this entire period 
of time since Mr. and Mrs. Harkness organized and 
ran this proprietorship right to the present time, 
continuing to where the children participated. 

Now, Mr. Harkness, I would like to ask you what 
effect, if any, did the percentage and bonus deals 
which I have just called to your attention, have on 
your business ? 

A. Well, they drained the capital. Even though 
the figures show that the United Packing Company 
had made nice profits, sizeable profits, prior to the 
war, and even during [53] the first part of the war 
there—no, the partnership was formed just at the 
outbreak of the war—the treasury or the funds 
left to operate the succeeding season was really 
very small compared with the profits I made due to 
the fact that it paid Steiger 25 per cent and Soren- 
sen 25 per cent and 50 per cent of a ranch that we 
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financed him with, so there was just nothing left 
for the business, it couldn’t enlarge. Had they 
had one bad operating year they would have become 
insolvent. 

Jn that respect I want to say that it is not un- 
common in the fruit business. My first venture was 
with the Setchel Fruit Company in 1918, ’19 and 
20. That was during the period of the first World 
War. Mr. Setchel went into bankruptcy. 

I worked with the Associated Fruit Company, ran 
their entire shipping operations in the State of 
California. They had other operations, you know, 
in Wenatchee and Yakima and Florida; however, 
I was just connected with the California operations. 
I got out of there just before they went bankrupt. 

And we had competitors. E. Y. Foley Company 
went broke just after World War I. H. V. Rudy, 
the Fresno Fruit Growers, went broke. The old- 
time commission houses, Producers Fruit Company, 
the Pioneer Fruit Company, with headquarters in 
San Francisco and Sacramento, and Stewart Fruit 
Company, with headquarters in Sacramento, went 
broke during that period, all because they didn’t 
have the funds to keep afloat, and the risks that they 
took during the war period. 

Q. Isn’t it also true that these men after they 
left your employ became competitors of yours, made 
it more difficult for you to engage in business, you 
trained most of these men who received these 
bonuses ? 

A. Yes, I did. Mr. Sorensen was a_ tenant 
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farmer when I first employed him under the Jasper- 
Harkness period as a field man, and he made good. 

Another case is Mr. E. L. Barr, Sanger, Cali- 
fornia. He served under the Jasper and Harkness 
period. He has been a very successful competitor 
of mine and perhaps made considerable more money 
than I have. He has been in business for himself 
for the past 15 years or 12 years. 

Q. Will you explain to the Court where the 
need for capital exists in the business? 

A. Well, the first need of capital, if you weren’t 
a rancher at all, would be to take care of the grow- 
ers’ financial needs. We have been through a lot 
of periods when the grower couldn’t get his finances 
from the bank, and competition from the fruit 
business from these so-called large fruit companies 
has made loans readily available to these growers 
that are a shaky risk, and as long as I was in 
competition with them I either must pass up that 
desirable tonnage to be [55] secured from the 
farmers or I must arrange to finance it. And I must 
contract for the purchase of boxing materials, nails, 
prior to the commencement of the season. Some 
years there is a shortage of box shook and we start 
taking it in January. The value of box lumber has 
gone up from $800 or $900 in pre-war days to 
$3,000, $3,500 a car now. Nails that we used to pay 
$2.50 a keg for are now $11 and $12 a keg. All our 
supplies have raised in proportion, so our need for 
capital is more apparent in the last few years than 
it was in the old days. 
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We are in the ranching deal now quite heavily 
as a partnership because there are certain varieties 
of grapes that were necessary, and tree fruit to 
round out our commercial pack. True, we could go 
out and get one or two or a dozen growers’ crops 
of Thompson Seedless, for instance, white seedless 
variety, very popular; but the trend of affairs has 
been that my competitors have been able to supply 
red grapes in mixed ears, that is, half a car of red 
grapes and half a car of white grapes, and they 
were getting all the business. There wasn’t suffi- 
cient supply of Red Malaga grapes available to 
purchase, let alone secure on commission; so in the 
past four or five years we have planted a consider- 
able acreage of Red Malaga grapes to enable us to 
round out our otherwise commercial pack of Thomp- 
son Seedless. 

One of the prime motives in buying the so-called 
River Ranch in conjunction with Sorensen was with- 
out that particular plum crop we did not have 
enough plums available in the Sanger area to even 
open our shed and round out a plant. ‘True, we 
might have had 10 cars of plums to ship over a 
two weeks, three weeks period, but any man ex- 
perienced in the fruit business knows that you must 
have a reasonable volume of perishable commodity 
like that so that the plums are picked today, the car 
will be started on its way to New York or some- 
place else and not held there two or three days 
waiting for more plums to get ripe. 

Q. Did you discuss with your children the neces- 
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sity for keeping the capital in the business, the 
profits ? A. Yes, sir, I did. 

Q. Would you please state what you said to 
them ? 

A. Well, I can’t tell you in exact words. 

Q. I mean substantially, the substance. 

A. The substance was 

Q. This is prior to the formation of the partner- 
ship, is that correct? Arr ess ac’ 

Q. Will you please state the substance of your 
discussions with your children? 

A. Well, many times they have wanted things 
that I wasn’t able to give them, wanted this and 
that, and they full well understood what the nature 
of my business was and where [57] the profits were 
going—to Steiger and Sorensen and Scoggins and 
other people that were operating not only on a 
guaranteed salary but high bonuses. 

@. Did you tell them what your idea was as to 
the actual distribution of profits in the a 
before you organized it? 

A. I very definitely told them that if we were 
going to make a success of the fruit business that 
all we could expect would be to take a reasonable 
salary out and leave the balance of the earnings if 
there was any earnings in there for expansion and 
development of new business. 

@. Did they agree to your theory of conducting 
the partnership ? A. They did. 

Q. As far as participation in profits were con- 
cerned ? A. They did. 
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Q. And distribution, I mean. A. Yes. 

Q. Am I correct when I state that this was one 
of the reasons which motivated you in forming this 
partnership ? A. It was. 

Q. Mr. Harkness, will you please explain to the 
Court the conditions surrounding your activity dur- 
ing the year, during the summer and end of 742, 
the prospects of your business, of the activity? [58] 

A. Well, that was the first year of the war. The 
Japanese submarines were reported off the Coast 
of California, shooting them down in Santa Bar- 
bara County, destroying reserve oil stocks, tanks. 

We use a great deal of Japanese labor in our 
farm operations, harvesting operations. They 
owned quite a few ranches in California. We did 
business with a lot of Japanese who owned their 
own ranches and sold their crops to us, turned 
them over to us on commission basis. They were 
being rounded up and sent to concentration camps 
in Arizona, Utah, Tule Lake, California. 

The Department of Agriculture had issued pri- 
ority lists of what commodities we could have their 
assistance on with the War Production Board and 
in procurement of nails. ‘Their prime crops, of 
course, were essential, such as potatoes, onions, 
carrots, and the like; and eanteloupes which we 
were handling, and some six or seven hundred ear- 
loads of grapes, 400 carloads of peaches, nectarines, 
were way down the list. We had no reason to 
expect that we would be allowed to ship but a very 
small portion, if any, of those erops. 
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I did feel, however, there might be a chance to 
make a profit because ranch properties in World 
War I advanced in value. We had no OPA in 
World War I, and we were confronted with an 
OPA regulation on all our commodities in 1942—it 
actually became effective in 1943. We had re- 
strictions on [59] gasoline, and inasmuch as we 
operated throughout the valley we had to transport 
erews from places like Sanger, a city of around 
3,500 population, out to the surrounding country 
to work on the ranches. Prior to the war, when 
gasoline was available and tires were available, new 
cars were available, they transported themselves. 
Immediately when gasoline and tires were rationed, 
we had to furnish transportation for all the help. 

Wages were frozen on all our help. The ship- 
yards in San Francisco Bay Area, the airplane 
factories in Los Angeles, were taking all our best 
help down there. They could get considerable more 
money. ‘The classification for an employee in a 
shipbuilding plant wage scale was considerably 
above the wage scale for packing house labor, he 
could get approximately three times as much. ‘The 
same way in an airplane factory. 

IT could go on and on with the hazards that were 
ahead of us. We had the raisin order. We owned 
Thompson Seedless vineyard, we had bought the 
vineyard primarily as a source of shipping table 
grapes. The raisin industry has been since its 
inception in 1913 an unprofitable deal, they have 
had one organization after another, Sun Maid 
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Raisin Growers sign up this and sign up that; they 
are now even petitioning the Department of Agri- 
culture for a marketing agreement, they are in 
terrible straits. [60] 

During World War I I went through that in 
the fruit business. Congress passed the 18th 
Amendment which dried up the country. Wine 
grapes were of no value. I had no way of knowing 
but what some such restriction might occur in this 
world war. 

As it turned out, the very reverse happened. The 
War Materials Board, I believe it is, one of the 
government agencies, put a stop order on the use 
of grain for the manufacture of hard liquor. That 
occurred early in °43, and wine—I am Director of 
one of the cooperative wineries down in the Valley, 
so I know whereof I speak—wine prior to that time 
was selling for 40¢ a gallon, and when this order 
prohibiting the use of grain became effective, not 
only did the price of wine skyrocket to $1.40, $1.50, 
$1.60 a gallon, from 40c¢ to $1.60 a gallon, but the 
eastern distillers whose operations were tied up at 
that time by that non-use of grain order came to 
California and bought up wineries. They paid 
fabulous prices for them. Seagram’s came to Cali- 
fornia, National Distillers, Schenley. They are all 
still in business here. 

The net result of the stoppage of the use of grain 
there meant that we got an increase in the price of 
grapes from $20 a ton up to as high as $140 a ton. 
I am sure that I couldn’t foresee what the govern- 
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ment might do as far as the outlooks for the use 
of grain or grapes was concerned. [61] 

Q. As I take it, you did not form this partner- 
ship in anticipation of large profits? 

A. No, sir, very much to the contrary. I ex- 
pected that we were going to make less profit in °48 
than we did in 742. 

Mr. Ehrlich: If your Honor please, could I have 
a couple of minutes ? 

The Court: We will take a recess of about 10 
minutes. 


(Short recess. ) 


The Court: You may proceed. 

Q. (By Mr. Ehrlich): Mr. Harkness, in addi- 
tion to accumulation of profits, permitting the 
profits to accumulate in the business, did you have 
any other reasons for forming the partnership? 

A. Well, very definitely, Mr. Ehrlich. I have 
recited here of the key men, I have recited of the 
knowledge that men must have of the perishable 
commodities, not only sales appeal but carrying 
quahty, and I knew that my son had the qualifica- 
tions. I wanted to assure him for the future and 
assure the United Packing Company of a competent 
employee, a man to take charge of the outlying dis- 
tricts, districts separated some 270 miles north and 
south and about 75 miles east and west. 

Many times all the sheds or packing houses are 
operating at the same time. I must spend a por- 
tion of my time in [62] the office, and there must be 
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somebody with the interest of the business at heart 
to supervise the operations in each district, at least 
once a day. In several big partnerships of brothers, 
notably Arena Company in Los Angeles, there are 
six brothers, and one of them is in each shed. 
Every time they operate there is one of the brothers 
present. They go into their operations to that ex- 
Temi. 

Mr. Colgate, as I said, I had known him for eight 
or nine years, he had worked for the Peerless Pump 
Company, a subsidiary of the Food Machinery Cor- 
poration. Among their other activities they were 
the largest suppliers of irrigation pumps in the 
San Joaquin Valley. They had to be able to figure 
irrigation programs for the farmers, the amount 
of water that would be required, the amount that 
could be obtained from a certain well, in order to 
take care of the enterprise that they were sup- 
posed to supply water for. Mr. Colgate had majored 
in commerce while in college, he had signified his 
desire to get into the agricultural field for his life’s 
profession. He had an uncle who is the managing 
partner of the Rapid Harvest Company who operate 
in Salinas District in lettuce and carrots, Imperial 
Valley, Arizona. Their business is to furnish trail- 
ers and tractors and trucks to move the crops of 
various shippers and growers from the field in which 
they are produced to the packing sheds, and his 
uncle, Mr. Brewer, was in much the same fix that 
I was, in need of men [63] on whom he could depend 
and weren’t just floaters looking for a stake, one 
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year’s operation, getting a bonus. Mr. Brewer of 
the Rapid Harvest Company was very anxious to 
get his services as soon as he got out of the Army. 

As I said before, I promised my daughter when 
I had agreed to take my son into the business that 
I would finance her in some investment, and she 
turned down other possible places to invest her 
money and decided to invest in the United Packing 
Company, understanding that when her husband 
was released from Army service that he would 
be allowed to participate in the partnership interest 
in the United Packing Company. 

@. You knew at the time you organized the com- 
pany both your son and son-in-law were in the serv- 
ice, and you knew, naturally, that they couldn’t 
render any service at the time. Why did you create 
the partnership knowing that they could not render 
any service until they were released from the Army? 

A. I wanted to be sure of their services. My 
son was emphatic in his wants, and he knew my 
set-up of giving large bonuses. I had declined to 
take him in in 1941 because I was overloaded, so 
to speak, with percentage deals with other strangers, 
and he thought perhaps with the war on that IL 
might find myself in a position where I would have 
to take some of these so-called percentage or bonus 
deals on for a term of years and that when he came 
back he might be confronted with the same story 
that he was confronted with, and I would be con- 
fronted [64] with the same situation that I was 
in 1941. 
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Q. Mr. Harkness, I direct your attention to the 
supplemental agreement dated January 4, 1943, 
which fixes your salary at 75 per cent of the first 
$100,000 and then allocates the profits. How was 
that compensation arrived at? 

A. By a thorough discussion with the new part- 
ners. That is covered in the articles. It said that 
for the time being that I would be the only active 
participant, and that as soon as the other parties 
thereto were in position to give their services, that 
they would be provided for the same as I had been, 
with a salary. 

Q. And that same procedure was followed in 45 
when Colgate returned from the service? 

A. It was. 

Q. And as the stipulation in evidence shows, in 
46 you drafted an agreement where the salaries of 
your son and son-in-law and yourself were again 
fixed. AS That’s nicht. 

Q. And that same procedure was followed in ’47? 

A. That’s right. 

@. With the salaries being fixed as a result of 
getting together, and the agreements incorporating 
the salaries are in evidence. 

Now, in all these agreements they are based on a 
percentage of the profits of the United Packing 
Company, is that [65] correct? 

&, That is correct. 

Q. Mr. Harkness, did you, prior to the creation 
of the January 1, 1943, United Packing Company 
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partnership, discuss tax savings which might re- 
sult from the formation of the partnership? 

A. They might have been discussed, but they 
weren’t the primary motive. 

I am asking if you discussed it? 

I did. 

Did you discuss them with counsel? 

With counsel, yes, sir. 

Did you discuss them with the children ? 
did not: 

Did the consideration of tax savings—what 
place did that play in the formation of the partner- 
ship? 7 

A. Will you repeat the question, please? 

@. What consideration did you give to tax sav- 
ings in the formation of the partnership? 

A. I gave this consideration: After consulting 
with Counsel I stated that it was my purpose to 
do something for my daughter and to help her and 
her husband get started in life. I didn’t propose to 
give them anything, I don’t believe in giving chil- 
dren anything; I believe in giving them nothing 
but the opportunity to make good. I had promised 
my son that I would [66] sell him an interest in 
the business. 

Counsel in the discussion pointed out that per- 
haps the daughter would be better satisfied with 
an outside investment. My answer to him was that 
that wouldn’t accomplish my purpose of getting 
another competent and reliable man to help share 
the burdens of the United Packing Company. If 
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they were financed in some other field I would still 
find myself in the same position of having to secure 
competent help on the salary-bonus proposition. 

For that reason I considered only one angle, and 
regardless of what the tax consequences might have 
been, whether there had been no taxes at all, I would 
have made the same deal that I made. 

@. Then, as I understand your testimony, you 
did not discuss this tax phase with your children? 

A. In generalities. I never pointed out where 
there would be any tax saving for me, no. Thev 
might have got it out of various things I have said, 
but I never sat down and figured, ‘‘Now, if we do 
this I will save this; and if I do that I will save 
that.’’ 

It was my full intent to get Mr. Colgate and 
my son into the business with me. 

Q. For the reasons which you have testified to 
several times? Ae WVesjesire [67] 

Mr. Ehrlich: That is all. 

The Court: Cross-examine. 


Cross- Examination 
By Mr. Mather: 


Q. Will you explain to the Court, Mr. Harkness, 
what new capital came into the business by the 
agreement of December 31, 1942, Exhibit 11-K? 

A. At the end of 19438, I believe that the capital 
accounts will speak for themselves, that there was 
considerable more capital in the business than there 
was at the end of 1942. 
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Q. Iam talking about 1942 when this agreement 
was entered into. What new capital came into the 
business by the agreement of December 31, 1942? 

A. JI made a loan to my son and to my daughter 
and son-in-law, Mr. Colgate. Mr. Colgate is a son 
of the Colgate-Palmolive-Peet family. His father 
is very able to have signed that note with him or 
loaned him the money had I needed that additional 
fund right at that moment. 

Q. That is not my question. Did any new capital 
come into the business, United Packing Company, 
by the agreement of December 31, 1942? 

A. Not except $1,000 or $1,500 that my son had 
to his credit on the books. 

Q. That is the only new capital. You owed your 
son for services performed for prior years a bal- 
ance of some $1,300. [68] 

A. Or whatever it was, in that neighborhood, yes. 

Q. And the partnership agreement provided that 
these notes were to be paid out of the earnings of 
the business, didn’t they? a. Yes 

Q. Now, I understand your testimony to be that 
you created United Packing Company in 1937? 

A. No, the United Packing Company was 
created in 1923 by Mr. Jasper and myself and Mr. 
Wilhelm. The three of us originated it in 1923. 
Mr. Wilhelm withdrew at the end of 1923. From 
1924 to 1986 Mr. Jasper and I operated under the 
name of United Packing Company. 

Q. Then you became a sole owner in 1937, is 
that it? A. That’s right. 
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@. And operated as a sole proprietorship ? 

A. That’s right. 

Q. When you talk of Mrs. Harkness you are 
merely referring to her because she has a community 


interest in this property ? Ax That’s richt: 
Q. All your property was community property, 
wasn’t it? A. That’s right. 


@. And she had nothing to do with the business, 
did she? 

A. Well, I will answer that in this way: I have 
taken a lot of counsel from my wife, and I assure 
you that her counsel has contributed a lot to my 
success in this world. [69] 

Q. She wasn’t down at the place of business 
operating the place of business, was she, Mr. Hark- 
ness ? 

A. She was born on a ranch, raised on a ranch, 
taught school when I was working for other people 
—she taught school to help pay the family bills back 
when I was working for Mr. Setchel and Associated 
Fruit Company. She became thoroughly familiar 
with all phases. She has actually seen every ranch 
that we ever bought. She has been counseled with 
on the sale of the products, she has been counseled 
with on the employment of such people as Mr. 
Steiger. I introduced Mr. Steiger to her before I 
ever hired him, and I introduced her to Mr. Soren- 
sen. I introduced her to practically everyone since 
I have been in the business. 

Mr. Mather: Now will you read the question, 
please? 
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(Question read.) 


A. She wasn’t actually in the office as a stenog- 
rapher or as an executive, no. 

Q. (By Mr. Mather): Or performing any duties 
in connection with the business? 

A. Physical, no; mentally, yes. 

Q. What do you mean by ‘‘mentally’’? 

A. Counsel. I just got through 

@. She discussed your affairs with you as any 
housewife would or any wife would, didn’t she? [70] 

A. No. I have always sought her advice on 
making investments and changes from one job to 
another. Even from the Setchel Fruit Company 
to the Associated Fruit Company I asked her, 
‘Should I quit Setchel before he goes broke, and go 
with the Associated ?’’ and so on and so forth. 

@. Now, after the agreement of December 31, 
1942, what change was made in the conduct of the 
business ? 

A. No change could be made immediately. I 
had to continue along paying the high bonuses, high 
salaries, and putting in an extra lot of hours my- 
self. 

. Continued just the same as it had prior to 
1942, didn’t it? 

A. No. We had a lot more troubles in 743 and 
’44 than we ever had in 742. 

Q. Well 

A. The war was on, Mr. Mather. 

Q. The war was on in 741? 
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A. December 8, 1941, we actually declared war, 
pretty near the end of the year. 

@. How did your business change in its opera- 
tion after your agreement of December 31, 1942? 
Let me—— 

Just answer my question if you can. 

How did the business operations change? 
Yes [71] A. They didn’t change. 
When was the first time they changed after 
your Pieocment of December 31, 1942? 

A. Well, with the return of Mr. Colgate in Oc- 
tober, 1944, that is the first time that one of the 
partners participated. 

Q. He wasn’t a partner at that time? 

A. He was a representative. Community prop- 
erty gave him half interest init. He was a resident 
of California. 

Q. It didn’t give him any interest in the partner- 
ship ? 

A. Well, as I have testified to here, the primary 
purpose in the formation of the partnership was to 
acquire the services of Mr. Colgate. 

Q. And as I understand, when he was discharged 
from the service in 1944 he came with United Pack- 
ing as an employee? A. That’s right. 

Q. Prior to that time he had had no agricultural 
experience, had he? 

A. Except with the Food Machinery Corpora- 
tion. 

Q. Is that agricultural experience? 


i OOP>Oo> 
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A. They service all types of agricultural in- 
terests in the San Joaquin Valley. That is 100 
per cent of their business, the servicing of agricul- 
tural commodities and activities. 

@. How much time had he devoted with that 
company ? 

A. He had worked there every school vacation 
and nine months continuous just prior to his en- 
listment in the Army. [72] 

Q. How old was he in 1942? 

A. About 22 or 23. 

Q. How much time had he been out of school in 
1942? A. 1942? 

®. Yes 

A. He enlisted in March, I believe it was, of 
1941, volunteered with the first contingent of draft- 
ees who left Fresno, in order to get his year’s 
service completed and get back into commercial life. 

Q. Now, he got in the Army in 1941. Prior to 
that time when had he graduated from school? 

A. He didn’t graduate, he quit in 1940 and put 
in nine months continuous service with the Food 
Machinery Corporation just prior to his enlistment 
in the Army. 

®. Prior to that time had he been in sehool 
constantly ? A. Yes, sir. 

Q. Has your daughter ever performed any 
services in connection with the business? 

A. At what time? 

Q. At any time. 
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A. Yes, sir. She worked in the office just prior 
to her marriage for about three months. 

Q. In what year? A. 1942. 

Q. 1942? [73] A. Yes, sir. 

Q. What doing? 

A. Secretary to Mr. Bunney who is in charge 
of the accounting in the office. 


Q. Was she paid a salary? A. She was. 
Q. What was the highest salary she was ever 
paid ? 


A. I would have to ask to see the records on 
that. 

Q. It is not material, I will withdraw the ques- 
tion. 

A. Ordinary secretary’s salary, I presume, of 
$150 a month. 

Q. The same salary you paid other people that 
performed the same services? 

Ws That's right. 

Q. Your son was paid a salary, I believe you 
testified, of $150 a month with five per cent bonus? 

A. That’s right, yes, sir. 

. Was the five per cent bonus on the income 
of the business or five per cent bonus on the deals 
he handled ? 

A. Five per cent on the over-all picture after 
deducting Steiger’s 25 per cent. 

Q. Was that in 1941? 

A. That was in 1941. 

Q. Do you know how much the total amount he 
was paid in 1941 was? [74] 
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A. His salary for the six months after he got 
out of college, he was getting $150 a month, so 
around $900; and his five per cent bonus I reeall 
was around $910 or $915, such matter. 

@. Now, in 1942 he was paid a salary after he 


got in the Army, wasn’t he? A. Yes, ‘sir. 

Q. $75 a month? Ay "Yes,-sir- 

Q. And he carried on some other operations in 
addition to that, didn’t he? A. He did. 


@. Were those deals connected with United 
Packing Company, or deals of his own? 

A. ‘They were crops of Tokay grapes which were 
shipped through the United Packing Company. 

Q@. Well, now, were they deals of his own or 
deals in connection with United Packing? 

A. Well, he became a grower, so to speak. The 
Department of Agriculture has ruled in so many 
of the marketing agreements that the purchase of 
a crop changes a purchaser; whether he be a shipper 
or an attorney, when he buys a crop of Tokay 
grapes on the vines, he qualifies as a grower. 

Mr. Ehrlich: That salary was $85 a month, Mr. 
Mather. [75] 

Q. (By Mr. Mather): It has been stipulated, 
Mr. Harkness, that at the time the agreement of 
December 31, 1942, was entered into that you re- 
tained two ranches that were excellent producers. 
Were those large ranches? 

A. One was a 90-acre vineyard, and the other 
a 40-acre vineyard. At that time the partnership 


Commissioner of Internal Revenue. 157 


(Testimony of Floyd J. Harkness. ) 
was formed, that was all the vineyard property 
that we owned. 

@. How much vineyard property did United 
Packing have? A. At what time? 

Q. 1942 when the agreement was entered into? 

A. United Packing Company had no vineyard 
property whatever. 

Q. Isn’t it a fact they had 90 acres and you 
had two ranches, one of 40 acres and one of 50 
acres at the time? A.” It is not a tack: 

Q. Well, at the end of ’48, what vineyards did 
United Packing Company have? 

A. The United Packing Company had in con- 
junction with Myr. Sorensen purchased approxi- 
mately 300 acres, and United Packing Company had 
bought from a Japanese who had been evacuated 
40 acres on Lincoln Avenue and Tarn Avenue, just 
four miles south of Sanger. That is to the best 
of my recollection right now. 

Q. What was the Parlier Ranch? 

A. That is the one on Lincoln Avenue, I think. 

Q. That was turned over to United Packing, 
wasn’t it? 

A. That was purchased by the United Packing 
Company from Wallace Kozuki, an evacuated J ap- 
anese. 

@. That was the only property they had that 
they were operating in 1948 as a ranch, isn’t it? 

A. No. The so-called River Ranch was a part- 
nership with Chris Sorensen who had an undivided 
half interest in it. 
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Q. That was a separate transaction; that wasn’t 
operated by United Packing, as I understand? 

A. It was operated by the United Packing Com- 
pany. 

Mr. Ehrlich: United owned half interest in it? 

Mr. Mather: That’s right. That is all in the 
stipulation. 

The Court: Will we be able to finish up this 
afternoon? 

Mr. Ehrlich: Yes, your Honor. 

The Court: You have some other witnesses? 

Mr. Ehrlich: We have the daughter and son and 
son-in-law. They won’t take an hour, your Honor. 

The Court: I thought we would adjourn at this 
time and come back at 2:00 o’clock and finish up. 

We will adjourn until 2:00 o’clock. 


(Whereupon, at 12:20 o’clock p.m., a recess 
was taken until 2:00 o’clock p.m.) [77] 
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Afternoon Session, 2:00 P.M. 


Whereupon 
FLOYD J. HARKNESS 


resumed his testimony as follows: 


Cross-Examination 
(Resumed ) 


The Court: You may proceed with your cross- 
examination. 


By Mr. Mather: 


Q. Mr. Harkness, I was inquiring about the 
Parlier Ranch of the partner of the United Pack- 
ing Company. I believe you testified that that was 
acquired by the United Packing Company sometime 
in °43? 

A. Yes. As TI recall, it was September, 1943. 

@. I show you the partnership income tax re- 
turn 

Mr. Ehrlich: For what year? 

Mr. Mather: “43. 

Q. (By Mr. Mather): The 48 schedule form, 
income and expenses. What does that mean where 
it says, ‘‘Date acquired 1/1/1943,’ referring to de- 
preciation on those? 

A. I presume that means January 1. 

Q. That refers to this Parlier Ranch, doesn’t it? 

A. The 40 acres, yes. 

Q. That is the only property they had, that they 
were operating? [78] | 

Mr. Ehrlich: You mean United Packing? 
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Q. (By Mr. Mather): That is the only property 
United Packing was operating in 1948, wasn’t it? 

A. No, they operated the so-called River Ranch, 
300-acre ranch. 

Q. Iam not talking about that, that is covered 
in the stipulation and that was operated by Soren- 
sen and United Packing received half the income 
from the operation of that ranch? 

A. That’s right. 

Mr. Mather: I will offer in evidence at this time, 
if there is no objection, the partnership return of 
United Packing Company for the year 1943. 


(Whereupon the document was marked for 
identification as Respondent’s Exhibit M.) 


Mr. Ehrlich: No objection. 
The Court: Admitted as Respondent’s Ex- 
hibit M. 
(Whereupon the document marked Respond- 
ent’s Exhibit M for identification was received. ) 
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RESPONDENT’S EXHIBIT M 


Form 1065 Pagel 
Treasury Department 
Internal Revenue Service United States 


Partnership Return of Income 1943 
(To be Filed Also by Syndicates, Pools, Joint Ventures, Ete.) 
For Calendar Year 1943 
or fiseal year beginning .................-.. plSAomamcdvendimg ssyews:.........-- , 1944 
(File this return not later than the 15th day of the 3d month following 
the close of the taxable year) 
(Print Plainly Name and Business Address of the Organization) 
(Name) United Packing Co. 
(Street and number) 216 Rowell Bldg. 
(City or town) Fresno (State) California 
Business or Profession Growers-Shippers 
Item & Inst. No. Gross Income 
1. Gross receipts from business or profession 
see attached schedule ......................20--0+- $294,026.82 
2. Less cost of goods sold: 
(a) Inventory at beginning of year 
(b) Merchandise bought for sale 
(ec) Cost of labor, supplies, ete. 
(d) Total of lines (a), (b), and (c) 
(e) Less inventory at end of year 
3. Gross profit (or loss) from business or profession 
(item 1 manniismerm 2) ..22....................... 294,026.82 
4. Income (or loss) from other partnerships, 
syndicates, pools, ete. (State separately 
name, address, and amount) : 
United Pkg. Co. and C. A. & Katherine 
MOMCMBCEMN—FTOSMO: -............-..0000.0cc eee 60,309.92 
5). Interest on bank deposits, notes, ete. 
6. Interest on corporation bonds, ete. (except 
interest to be reported in item 7) 
7. Interest on tax-free covenant bonds upon 
which a Federal tax was paid at source 
8. Interest on Government obligations, ete. : 
(a) From line (h), Schedule A 
(b) From line (i), Schedule A 
9. Rents 
10. Royalties 
11. Net gain (or loss) from sale or exchange of 


property other than eapital assets 
(from Schedule B) 
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13. 


14. 
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Dividends 
Other income (state nature of income) : 


Form #1040-F attached -...................-.. 7,245.26 


Total income in items 3 to 13 (enter 
nontaxable income in Schedule 


Agamd. G ). cccsosscseesencegpemmmammamnen ct cermin t,t 


Deductions 


. Salaries and wages (do not include 


compensation for partners) 


. Rent 
. Repairs 


Interest on indebtedness (explain in Schedule F) 


. Taxes (explain in Schedule C) 
. Losses by fire, storm, shipwreck, or other 


casualty, or theft (submit schedule) 


. Bad debts (explain in Schedule D) 


(a) Depreciation (explain in Schedule E) 
(b) Amortization of emergency facilities 
(attach statement) 


. Depletion of mines, oil and gas wells, 


timber, ete. (submit schedule) 


. Other deductions authorized by law 


(explain in Schedule F) 


Total deductions in items 15 to 24 .._...ee 


Ordinary net income (item 14 minus item 25)... 
. Net short-term capital gain (or loss) (from line 1, column 4, 


Summary, Schedule H) 


Summary, Schedule H) 


$361,582.00 


$361,582.00 


. Net long-term capital gain (or loss) (from line 2, column 4, 


Page 2 


Schedule A.—Interest on Government Obligations, Ete. 


[| No data recorded in this section. ] 


Schedule B.—Gains and Losses From Sales or Exchanges of Property 


Other Than Capital Assets 
[ No data recorded in this section. ] 


Schedule C.—Taxes 
[No data recorded in this section. | 


Schedule D.—Bad Debts 
[No data recorded in this section. ] 
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Schedule E.—Depreciation 
[No data recorded in this section. |] 


Schedule F.—Explanation of Deductions Claimed in Items 18 and 24 
[ No data recorded in this section. ] 
Page 3 
Schedule G.—Nontaxable Income Other Than Interest Reported in 
Schedule A 


{ No data recorded in this section. | 


Schedule H.—Gains and Losses From Sales or Exchanges of 
Capital Assets 
[No data recorded in this section. ] 
Schedule I.—Contributions or Gifts Paid 
[No data recorded in this section. | 


[“U01}99S SITY} UL popalodo1 Vyep ON | 
£ PMpoyas Jo uortjenuruoy 


- @ B... ee : ee eee penne A een ee 
> 00°68 T9E$ s[ejoy 
% 
© (3) 
z AUIV “S' O—OLV—Suray euryy-erpuy, & 
~ 3) 
wereeewemeee ween enee e é owe ew ene ewe e eee c eee e ewes enn anew e maser eens en eweenacesenestesen 6 ‘ 
~ OS'6F9'TL [8 ‘ousor 
‘UOJSUTJUNTFT LOLE ‘d}VS]OD SsouyAlVyTT Jotlleyy (Pp) 
- 2 OGG TL ~— "[@Q ‘ousaity ‘UopeuTyUNT]T OLE ‘ssouyle Ty “VY AT[OJY (2) 
commenosocS = ISOS . ‘ . ¢ ‘ ieTr é . 
> OG'SP9 TL [¥Q) Ouse UOWSUUN LOLE « Tf ‘some “f PATH (q) 
weeesseeseeem 0 wee eee ewe . ween cee ¢ . 
= $ $ 0G Sh9'9FTS [eQ ‘ousory ‘uojsuTjUuNH LoLg ‘ssouyteH “f péoy (8) 
= (T a6ed 
(pb ulunjoo “2 auly ‘Arew (bp uwinjoo ’T euly ‘Avew “(e)Q way Snuiw ’T a6ed Payeys oq JSNW pazOAVP at} JO abeyaI/0d 
“WAS ‘H ajNpayds wos) “WUNS ‘H ayNpayds wosy) ‘9Z Wai!) AjuO XxezANs 07 BY? “SSUISNG a4} 07 pazOAap yOU Sem sgUyAEd Aue JO JWI} I {NJ BY? J] 
sjasse jeqides yo aBueyo syasse jeyided jo g6ueyd yefqns “o1a ‘suoiqebijgo }L4ySIp Ajidads /491474S1p WO1Z994j09 4ayJouR UI pajy Si JaquiaWi 40 JauzIed JO ANIA J43yAA 
°X39 4O ajes wWO4} (SSO| -X9 JO ajeS wWlOs} (SSO| JUAUUIIAOCS) UO 4$a49}U! (Suaije JUapIsaJuoU 97eUbISIq) 
40) Uye6 W4a}-Buoy yaN “pf AO) WIE 1W49}-740YS JAN “E Ssaj awoou! you Areulpag “Zz daujsed ydea Jo SSaippe pue aweN *T 
P ask] (6% UOTPONAYSUT 999) “SJIPoIy) pue ow OoUT JO SIIBYS ,SLOUYLR J—' f° dNpyyos 


(ssouyiey ‘¢ pAopy Jo AuouTysa,7,) 


164. 


Commissioner of Internal Revenue. 165 


(Testimony of Floyd J. Harkness.) 


Questions 


1. Date of organization 1/1/43. 

2. Nature of organization (partnership, syndicate, pool, joint venture, 
ete.) Partnership. 

3. Wasa return filed for preceding year? No. If so, to which collector’s 
office was it sent ? 

4, Check whether this return was prepared on the eash [J or aecrual 
|X| basis. 

5. State whether inventories at the beginning and end of the taxable 
year were valued at (a) eost, or (b) cost or market, whichever is 
lower (a). 

If any other basis is used, attach statement describing basis fully, 
state why used and the date inventory was last reconciled with 
stock 

6. Did the organization at any time during its taxable year have in its 

employ more than eight individuals? (Answer ‘‘ Yes’’ or ‘‘No’’) 
Yes. 
If answer is ‘‘ Yes,’’ has the organization in this return taken a de- 
duction for any amount of wages or salaries representing an in- 
crease or decrease in rate during the taxable year? (Answer 
‘‘Yes’’ or ‘‘No’’) No. If answer to second question is ‘‘Yes,’’ 
attach a statement explaining all such increases or deercases. If 
any of such increases or decreases required the prior approval of 
the National War Labor Board or the Commissioner of Internal 
Revenue as stated in instruction 15, attach also a copy of the 
authorization for each of such increases or decreases. 

7. Did the organization at any time during the taxable year own di- 
reetly or indirectly any stock of a foreign corporation or a per- 
sonal holding company, as defined in section 501 of the Internal 
Revenue Code? (Answer ‘‘Yes’’ or ‘‘No’’) No. 

If answer is ‘‘ Yes,’’ attach schedule required by Instruction I. 

8. Was return of information on Forms 1096 and 1099, or Forms V-2 
and W-2, filed for the calendar vear 1943? (See Instruction H) 
Yes. 

Affidavit (See Instruction D) 

T/we swear (or affirm) that this return (including any accompany- 
ing schedules and statements) has been examined by me/us, and to the 
best of my/our knowledge and belief is a true, correct, and complete 
return, made in good faith, for the accounting period stated, pursuant 
to the Internal Revenue Code and the regulations issued under author- 
ity thereof. 

(Partner or member) F. J. Harkness (Date) 3-9-44 
216 Rowell Bldg., Fresno, Calif. 
(Address of partner or member) 


Subseribed and sworn to before me this 9th day of March, 1944. 
Julius Hansen, Notary Public. 
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United Packing Co.—Fresno, Calif. 


Statement of Income and Expense—1943 


Income 
Mewerial Gain : Clovis: ......-....-..c-cosccnesesccccesecesed $ 2,268.06 
0 ee 4,986.42 
OL, i a_i, 0,142.22 
VaQlgy 4.222 a eee eee 1,695.50 
Auaibor te Warnings: CLOVIS «....-2.24:ctecccs-esses-0-007 73,378.48 
15 J Mees a aia (bie oa 21,617.34 
SPN CO 123,539.34 
NAGS ower terrae 41,628.77 
Commiesiongs: Arvin .....20--20.0..-40--4..-ne-. 15,743.54 
ONG VAS esas 50a c ex ke ee ee 2 ioloe 
CC ee a ee 250.00 
Firebatigie.<e. Seer 1,563.65 
HO GIRRS Acs eee 87.85 
SS amNON TS, s stecteeeccet see eee cee cae 49,310.58 
Growing Deals & Leases: Arvin ........-.---.------+ 2,222.19 
[Eicie e 90,341.47 
SANG OT occas... 21,058.25 
73,622.51 
Widely ....-.seeeese —9,453.00 
CLS a nS. See ee 
LO Sg errr ee een 
JO COUT Oe ce cece 


Truck Earnings 


14,092.20 


260,163.93 


69,106.99 


64,169.51 
3,702.12 


$421,077.75 
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Expense 

Remmi FVGUMSS VIM access ----..---eeccnee-oracead- $ 1,284.84 

OT 9 ee 1,766.09 

ED a ae... 106.37 

CWT onc seteeenceeceevan.-a---- 1,035.73 

LT ee ee 3,095.89 

La) C1) ae, 10,017.01 

JS 8: Sees cape eiees ee een 644.26 

17,950.19 

LN nn 26,675.40 

Depreciation (schedule attached) ..........0......... 6,134.01 
50,759.60 
370,318.15 
Sanger & Clovis District Manager’s Share ........................ 53,283.59 
317,034.56 

Bonuses to key employees: 

fori, Wibanaege” ..2..esseeee..-...a22 2. ecadesecetectee 7,032.96 

UC OG: ir 7,932.96 

varvin- modi Wana er ..........,..-..----..------000. 7,941.82 
23,007.74 


By mre ee asa ssocaee sen eneeee cs pecencee nena $294,026.82 
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Form 1040 F Page 1 
Treasury Department United States 
Internal Revenue Service 
Schedule of Farm Income and Expenses 1943 
For Calendar Year 1943 
Or for year beginningye«............0.- , 1943,.and eiditae ...........2288 , 1944 


Name United Packing Co. — Parlier Ranch 
Address P.O. Box 546, Fresno, Calif. 
Location of farm or farms Parlier, California 
Number of acres in each farm 40 


Farm Income for Taxable Period 


1. Sale of Livestock Raised 2. Sale of Produce Raised 
[No data supplied. ] Fruits & Raisins....$18,277.59 
Otel. cme... es $18,277.59 
3. Other Farm Income 4. Sale of Livestock & Other Items Purchased 
[No data supplied. ] | No data supplied. | 


Summary of Income and Deductions Computed on a Cash Receipts 
and Disbursements Basis 


1. Sale of livestock raised. 6. Expenses 
2. Sale of produce raised..$18,277.59 (from page 3) ....$ 9,625.50 
3. Other farm income. 7. Depreciation 
4. Profit on sale of livestock (from page 3).... 1,406.83 
and other items purchased. } eee aes 
—__——— 8. Total De- 
5 Gross Profits -.......... 618,271.09 ductions........ $10,032.33 
9. Net farm profit (line 5 minus line 8) to be reported in 
meem-o om Horm 1040 0. eee eee $ 7,245.26 


Page 2 
Farm Inventory for Income Computed on an Accrual Basis 
[No data supplied. | 


Summary of Income and Deductions Computed on an Accrual Basis 
[No data supplied. ] 
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Farm Expenses for Taxable Year (See Instructions) 


1. Items 2. Amount 
I OM pec 1 YOR ecko... ae nncnennncectncevarsinse-nacodh $5,406.75 
I UO acre aegis cts a — echise neve scvearovennennciM@bercesdeccese 67.05 
peed, plants, and trees purchased ................ ee -cscccescecosecencccesuceee 
ee 160.61 
SE 0:0 tr i ee 126.12 
emt Of repairs and maintenance ...................... ee ee ne ceneeceeenee 802.09 
NU ck reece... Rs... sce coursed eevee en 
RermeMES NG NMTC epee nnnennnceneciinanenccniveenveeaconnssititlbecssaeeece 1 S205 
Peterinary and medicine for hivestoclt .........0...........-.eececoneeoes 
Gasoline, other fuel and oil for farm business ...........0..2.....-------- 690.14 
peveram@eraid WaATCHOUSING ___.......2...-.... sane seeseeeeeeeeeceeeeeseeeeeeeceee 
aoc RA ages Aiea 243.06 
Insurance on property (except your dwelling) 00.0002... 169.73 
Interest on farm notes and mortgages ................-...-0e-ceeececseeeceeeeee 73.09 
Water rent, electricity, and telephone -..000.2....e eee eee eeceeeeeeeecceeeee 316.56 
fen. OF farm, part of farm, or pasturage ..................-----ese------- 
Freight, yardage, express, and trucking .............0...00......-eeceeeoee- 81.33 
muromobile upkeep: (farmeshare)) ...................sc-cc0.--cecscceoceosue-. 246.34 
3. Items 4. Amount 
(Continued) (Continued) 
Other farm expenses (specify) : 
ae ee $ 121.70 


Total of Columns 2 and 4 (enter on line 6 of summary on 
page 1 (cash basis) or line 7, page 2 (acerual basis) ) ........ $9,625.50 
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Q. (By Mr. Mather): Now, the two ranches 
that you had that weren’t in the partnership, were 
they 40 acres and 50 acres? 

A. No, sir, 40 acres and 90 acres. 

Q. Well, I will show you your income tax re- 
turn for 1948 and the farm schedule attached to 
that. It shows Selma [79] Ranch, 90 acres, and then 
over in here in the depreciation schedule it shows 
vineyard, 40 acres, and new vines, 50 acres. 

Q. What does that mean? 

A. That means that I bought a 90-acre piece of 
land from the California Lands as a holding com- 
pany for the Bank of America, and on that acreage 
there was 40 acres of producing vines and 50 acres 
of new vines on the same piece of property. 

Q. Well, now, what ranches were you operating 
individually in 1943? 

A. That same 90 acres there, of which 40 acres 
was producing vines of old age when I acquired it, 
and the 50 acres of new vines that were planted, I 
think in about 1938 or ’39 on the same ranch. 

@. Those were the only ranches that you had 
at that time that you were operating? 

A. No, sir. I owned a ranch of 40 acres called 
the Earl Ranch; bought that from Fred P. Holm, 
situated on the corner of Mountain View and Van 
Horn Avenue, one mile south and east of Selma, 
California. 

Q. Were you operating that in *43? 

A. I was. 

Q. Take your return and show me any place in 
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there where there is income or loss for anything 
other than the Selma Ranch of 90 acres? 

A. JI think in your files you have a partnership 
return [80] of Earl D. Harkness and Gladys Hark- 
ness, and Floyd J. Harkness and Molly A. Hark- 
ness. I had previous to 1943 sold my brother a 
half interest in that 40 acres. 

Q. Well, now, refer to the return which is before 
you and just tell me any place that any reference is 
made to any ranch property other than the 90-acre 
Selma Ranch. Maybe I can help you. 

A. Allright, I would appreciate it. 

Q. Referring to the return now, can you answer 
my question, Mr. Harkness? 

A. Yes, sir. It says, ‘‘Income from pariner- 
ships,’’ and so forth, and it shows there the United 
Packing Company partnership, and it shows a part- 
nership existing between F. J. and Molly A. Hark- 
ness and KE. D. and Gladys Harkness with an income 
of $2,021.38. 

Q. ‘That was operated as a partnership? 

A. With my brother. 

Q. Wasn’t one of the properties referred to in 
the stipulation as the two properties which you 
retained and had not turned over to the partner- 
ship ? . 

A. Earl D. and Gladys Harkness are not a mem- 
ber of the United Packing Company. 

Q. Another thing I want to get straight is in- 
come on your ’43 return other than United Packing 
income is shown as dividends and 50 per cent of the 
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Selma Ranch operation, and that [81] is all the 
gross income you show on that return, isn’t it? 

A. This says ‘“‘Income or loss from partner- 
ships’? (plural). That means my partnership ar- 
rangement with United Packing Company and 
partnerships (plural), that means with Ear] D. and 
Gladys Harkness. 

Or -OiK. 

A. That does not say ‘‘Income from United 
Packing Company.”’ 

®. All right. All I am trying to find out is 
where this $11,000 of income from other sources 
that is shown in Exhibit 18 is disclosed in your 743 
return. 

Mr. Ehrlich: Mr. Mather, Mr. Bunney is the 
bookkeeper. Can you have him do it? 

Q. (By Mr. Mather): Now, I think I can 
straighten you out on this, Mr. Harkness. Exhibit 
18 shows $11,000 odd of other income other than 
partnerships. 

Mr. Ehrlich: Other than United Packing Com- 
pany. 

Q. (By Mr. Mather): Other than United Pack- 
ing Company, and that is represented by the $1,500 
dividends, $2,100 farm income, and the balance is 
in this $111,000 partnership income. That is your 
understanding ? A. Yes, sir. 

Mr. Ehrlich: Including his wife’s, Mr. Mather. 

Q. (By Mr. Mather): It is only your half, your 
community interest ? A. That’s right. 
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Mr. Mather: I will offer in evidence Mr. Hark- 
ness’ °43 return. 


(Whereupon the document was marked for 
identification as Respondent’s Exhibit N.) 


The Court: Admitted as Respondent’s Exhibit N. 


(Whereupon the document marked Respond- 
ent’s Exhibit N for identification was received. ) 


RESPONDENT’S EXHIBIT N 
Form 1040 Pagel 


Treasury Department 
Internal Revenue Service United States 


Individual Income and Victory Tax Return 1943 
For Calendar Year 1943 
fo tiseal year Weems s-.-.cccceee , 1943, and ending .................. , 1944 


(Name) Floyd J. Harkness 
(Street) 3767 Huntington Blvd. 
(City) Fresno (State) California 


Occupation Grower-Shipper Social Security number, if any.......... 


Computation of Net Income 


Income 
Column 1 Column 2 
Income Tax Victory Tax 
Net Income Net Income 
1. Salary, Wages, and Compensation for Personal Services. 
2. Dividends. 


3. Interest on corporation bonds, 

bak depesits, notes, ete! ....... en! $ 1,527.08 $ 1,527.08 
4. Interest on Government obligations, ete. : 

(a) From line A (8), Schedule A 

(b) From line B (5) and (8), Schedule A 
5. Annuities. 
6. (a) Net gain (or loss) from sale or exchange 

of capital assets. (From Schedule B) 

(b) Net gain (or loss) from sale or exchange of 
property other than capital assets. (From Schedule B) 


7. 


9. 


20. 


al, 


22. 
23. 
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Rents and royalties. (From Schedule C(1) ) 

Net profit (or loss) from business or profession. 
Uo OF SEUO4, OPA’ ON vvccac esi e. eee ctece eee 2,164.92 2,164.92 
(State total receipts, from line 1, Schedule C(2) $....) 


. Income (or loss) from partnerships; fiduciary income ; 


and other income. (From Sched. C(3) ).. 111,166.88 111,166.88 
Total income in items 1 to 9........22....2..... $114,858.88 $114,858.88 


Deductions 


. Contributions. (Explain in Schedule D) 
. Interest. (Explain in Sehedule E) (See In- 


structions 12 and 16 for Victory Tax 


SG: UIGUIONT, | en oes i en $ 288.41 x Kee 
. Taxes. (Explain in Schedule F) (See Instructions 

13 and 16 for Victory Tax deduction) ...... 6,191.98 xe 
. Losses from fire, storm, shipwreck, or other 

casualty, or theft. (Explain in Schedule G) x an x 
. Medical, dental, etc., expenses. (Explain in 

Schedule H) Soe oe 

Other deductions authorized by law. 
(Explain int SehedulerG,) -....:.....:.0....0c.00-- 246.90 $& 216.90 


Total deductions in items 11 to 16.......... $ 6,697.29 $ 216.90 


. Income Tax net income (item 10, 


cole Wt Wessevem® If, Col, 1)... .cc.----.een-c0 $108,161.59 XKKE 


Victory Tax net income (item 10, 
Gol 2, less rem. 17, cole 2)) ....22....-.-...-.-.---.. xxx x $114,641.98 


Income and Victory Tax 


Unpaid balance of 1943 Income and Victory 

Ol ingore IW eg) oa ea $10,397.86 
You may postpone, until not later than March 15, 1945, 

payment of the amount you owe up to one-half of 

item 19(¢c), page 4. Enter the amount postponed. 

(For persons whose surtax net income for 1942 or 

1943 exceeded $20,000, see Schedule L-2) ...-...2.. 4,617.12 


Amount paid with this return (item 20 less item 21)........ $ 5,780.74 
Refund or Credit. [None shown. | 


I declare under the penalties of perjury, that this return (including 
any accompanying schedules and statements) has been examined by me 
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and to the best of my knowledge and belief is a true, correct, and com- 


plete return. 
Floyd J. Harkness March 10, 1944. 


(Signature of taxpayer) (Date) 
Page 2 
Those Whose Income Is Solely From Salaries May 
Disregard This Page 
Schedule A.—Interest and Ownership of Taxable 
Government Obligations, Ete. 
[No data recorded in this section. ] 
Sehedule B.—Schedule B (Form 1040) is a separate sheet and should be 
used in reporting gains and losses from sales or exchanges of capital 
assets and property other than capital assets, and filed with and as a 
part of this return. 
Schedule C(1).—Income From Rents and Royalties 
[No data recorded in this section. ] 


Sehedule C(2).—Profit (or Loss) From Business or Profession 
[No data recorded in this section. ] 


Schedule C(3).—Ineome From Partnerships, Fiduciaries, 
and Other Sourees. (See Instruction 9) 


Name and address of partnership, syndicate, ete. United Packing Co., 


Presnor Cait. 22.222... Amount, $109,145.50 
Name and address F. J. & Molly A. & E.D. & 
Gladys Harkness ................. a rr Amount, 2,021.38 
Wonerineome (state nature) ........-.-..--2--cccce-ecsoneesvoes Amount, 
Motal (enter as item 9,qpaecel ) 2... eee $111,166.88 
Page 3 


Schedule D.—Contributions 
[No data recorded in this section. ] 


Schedule E.—Interest. (See Instruction 12) 


1. To Whom Paid 2. Amount 

Pedewltlend Bank, mort@awe -..............0.... Sea... ee $288.41 

Aoiele (lanter as itent 12, Pa@e 1) ..2c-.....-20cc.-cescecceccteee-.--- eo Cee 
Schedule ’.—Taxes. (See Instruction 13) 

1. Nature 2. Amount 

Hereomore timp cene OuUnty tanes -...........ceee. svelte eeccce anne $ 455.60 

Calitstaremintconme Tax ................. 0 ee. 5,736.38 


Total, (timers item 13, PageT )seen.....20.. ae. $6,191.98 
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Schedule G.—Losses and Other Deductions. (See Inst. 14 and 16) 
1. Item No. 2. Explanation 3. Amount 


16 Expenses away from home in pursuit of business ........ $216.90 


Schedule H.—Medical, Dental, Ete., Expenses 
{ No data recorded in this section. | 


Schedule I.—Personal Exemption and Credit for Dependents 
(See Tax Computation Instructions) 
(1) Personal Exemption 


Number of months during 
Status the yr. in each status Credit claimed 


Single, or married and not living with husband or wife, 

2 GP LOREM NOTE ONG MEET EA ce een 
Married and living with husband or wife .................. 12 $100.00 
meron tamale. (@xplain WEMORY) .........-..--..---cee--c---eeecccnqececeeeaceeseecoeeecuecanes 


(2) Credit for Dependents 


Number of months Credit claimed 


during the year (Head of a family may not claim 
Name of dependent and relationship Under 18 18 years credit for dependent used to 
years old orover qualify him as head of a family) 
Meemcwine WY Phar neme@ 2.22... eos ---eeececenenenonee We $350.00 


(Mother) 
Reason for support if 18 years or over Physically ineapable. 


Schedule J.—Computation of Harned Income Credit 
(See Tax Computation Instructions) 
(1) If your net income is $3,000 or Less, use only this part of schedule 
[No data recorded in this section. | 


(2) If your net income is More than $3,000, use only this 
part of schedule 
Earned net income (not more than $14,000) oo... $ 14,000.00 
meer mreomme (16cm 18, pawe 1)... a... a... eeeseeeneneee nee ceeee ee 108,161.59 
Earned income eredit (10% of earned net income or 10% 
of net income, above, whichever amount is smaller, but do 
meeretvet LeGs tien SOU0) ...........--....-.-.-..-.cacesenececeecnesnoncesnceces 1,400.00 


Questions 
1. Did you file a return for any prior year? Yes. If so, what was the 
latest year? 1942. To which Collector’s office was it sent? San 
Francisco. 
2. If you claimed credit for tax paid in line 21 (c), page 4, to which 
Collector’s office was your declaration sent? San Francisco. 
3. If separate return was made for the current year, state: 
(a) Name of husband or wife Molly A. Harkness. 
(b) Personal exemption, if any, claimed thereon 1,100.00. 
(ec) Colleetor’s office to which it was sent San Francisco. 


10. 


Ail. 


a2. 
13. 


14. 
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. Check whether this return was prepared on the cash [] or acerual 


|X| basis. 


. Was the rate of your salary or wages increased or decreased during 


your taxable year? (Yes or No) ............. 


. Did you receive during your taxable year any amount claimed to be 


nontaxable (see General Instruction I)? No. If so, attach sched- 
ule showing source, nature, and amount of such income. 


. Did you at any time during your taxable year own directly or indi- 


rectly any stock of a foreign corporation, or a personal holding 
company as defined by section 501 of the Internal Revenue Code? 
No. If so, attach statement required by General Instruction L. 


Page 4 
Computation of Income and Victory Tax 
(See Tax Computation Instructions) 
Ineome Tax net income (item 18, page 1) ......12:....-....00e0- $108,161.59 
Less: Personal exemption. 
(From Schedule i201) ) ...22.......28 $ 100.00 
Credit for dependents. 
(From Schedule J-(2) ) .........-.......-.. 390.00 450.00 
Balance (surtax net imeome) ........--.0.......-...... ee $107,711.59 


Less: Certain interest on Government obligations 
(item 4 (a), page 1) 


Earned income eredit. 

(From Schedule J-(1) or J-(2) ) ...... 1,400.00 1,400.00 
Balance subsect to moral tases eee eee $106,311.59 
Nowitfalitiass.(6 Yo:0f line ). 2egeneeeecopee ee $ 6,378.68 
Surtax on amount in line 4. 


(See Surtax Table, page 3 of Instructions) .................. 65,232.16 


Total Income Tax (line 8 plus line 9). (If Schedule B 

is used and alternative tax computation made, enter 

ime 16, Schedule B) .........2:...48208 2 eee $ 71,610.84 
Less: Income Tax paid to a foreign country or 

le =. possession. (Attach Wom MENG) x nccscee ecco 0 
lermmemmiec er Ont WETCOUO Tax 0. oe. esac creer $ 71,610.84 
Net Victory Tax (line 6 of 

Micior, bax Schedule, below) .......-...-.- 2 ae 5,100.90 


Novato wnmerl2 amd VS _..........cce.-c-ecececeee-seceee- so $ 76,711.74 
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15. Ineome Tax paid at souree on tax-free eovenant 


ond intereste( See oma ote 1) icc... accesescesencvosenescoocee 0 
og ILE Ce) |) ae $ 76,711.74 


17. Income Tax for 1942. (See Statement, Form 1125, from 
Collector) (First, see page 4 of Instructions)................ $ 36,936.99 


18. Enter line 16 or 17 whichever is Larger. (Members of 
the armed forees see page 4 of Instruetions)................ $ 76,711.74 


19. Forgiveness Feature (Don’t fill in (a), (b), and (e) 
below, if either line 16 or 17 is $50 or less) : 

(a) Enter line 16 or 17, whichever 
Ts OB aa ee $36,936.99 

(b) Enter $50 or three-fourths of (a), immediately 
above, whichever is Larger. This is the 
Morimenwpanrt ot the tax scat... $27,702.74 

(ec) Enter the Unforgiven part of the tax which is 
the Balance (subtraet (b) from (a) ). 


CSIR O10) 01017) | 9,234.25 
20. Total Income and Victory Tax. (Total of lines 
the Oy ls) (Cn Te $ 85,945.99 
21. Less: (a) Ineomeand Victory Tax withheld 
OSE 010) Ce 2 a 0 


(b) Income Tax paid on 1942 inecome..$18,468.50 
(ce) Tax paid on 1943 income on account of 
Declaration of Estimated Tax.... 57,079.63 
(CD) Mone) joo 370 75,048.13 


22. Unpaid Balance of Income and Vietory Tax. (If line 
20 is larger than line 21 (d), enter the difference here 
and also as item 20, page 1; if not, see item 23, page 1)..$ 10,397.86 


Footnote 1.—If you elaim a eredit in line 15, disregard lines 19 (a) 
and (b), complete Schedule L-1 on page 4 of Instructions, and enter 
result in line 19 (ce). Attach eompleted schedule. 

Footnote 2.—If your surtax net ineome for 1942 or 1943 exeeeded 
$20,000, requiring you to complete Schedule L-2, enter here the amount 
shown on line 10 or 27 of such schedule, $.-.......... and inerease 19 (ec) by 
such amount. 


Schedule K.—Victory Tax. (See Tax Computation Instructions) 


em victory Tax net inicome (item 19, page 1) -...2......... $ 14,641.98 
2. Less: Specific exemption ($624 if return reports income 

of only one person ; otherwise, see Instructions, page 3) 624.00 
3. Income subject to Victory Tax (line 1 less line 2) -........... $ 14,017.98 


= 


Victory Tax before eredit (5% of line 3) ........2... eee $ 5,700.90 
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5. Victory Tax credit: 

(a) Single person, or married person not living with 
husband or wife: 25% (plus 2% for each de- 
pendent) of line 4, but not more than $500 (plus 
$100 for each dependent). 

(b) Married person living with husband or wife if sepa- 
rate returns are filed: 40% (plus 2% for each de- 
pendent) of line 4, but not more than $500 (plus 
S100foreweh cdepenmahenty...........<-.--2.-0e---eeweesscossntl $ 600.00 


(ec) Married person living with husband or wife if only 
one return or a joint return is filed, or head of a 
family: 40% (plus 2% for each dependent) of line 
4, but not more than $1,000 (plus $100 for each de- 
pendent). (See Schedule I-(2), for exclusion of 
one dependent by head of a family). 

6. Net Victory Tax (line 4 less line 5). (Enter in 
line 13, aD0VEG). ... [Riis siete $ 5,100.90 


Schedule L.—To be used only by individuals whose surtax net income 
for 1942 or 1943 exceeded $20,000 


Schedule to determine whether Section 6 (c) of the Current 
Tax Payment Act of 1948 is applicable 


[No data recorded in this section. | 
Form 1040 F 


Treasury Department Page 1 
Internal Revenue Service United States 
Schedule of Farm Income and Expenses 1943 
For Calendar Year 19438 
Or for year beginning .................--- , 1943, ,.amdvendimig. ...cxees 2. , 1944 


Name F. J. & Molly A. Harkness (Selma Ranch) 
Address 3767 Huntington Blvd., Fresno, Calif. 
Location of farm or farms Route 2, Box 93, Selma, Calif. 
Number of acres in each farm 90 
Farm Income for Taxable Period 
1. Sale of Livestock Raised 
| No data recorded in this section. ] 


2. Sale of Produce Raised 


(COO) RR - - TTE  NMEE  ey €$ 120.59 

Other (specify) : 

1 SITS) cco 200 Pe Ne Soe 19,051.46 
UO cps cco oO ile a $19,172.06 


(Enter on line 2 of summary below) 
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3. Other Farm Income 
Merieuliviral program paymi@nts ........ cc. ee ence cesenuen ll cael $61.34 


(Enter on line 3 of summary below) 


4. Sale of Livestock and Other Items Purchased 
[ No data recorded in this section. |] 


Summary of Income and Deductions Computed on a Cash 
Receipts and Disbursements Basis 


1. Sale of livestock raised. 
me ale Of jomadiiee Tame ..........-...--..------.---ceeeccence-secneccceseesnacned $19,172.05 
(8 CUCU, C0 0a 61.34 
4. Profit on sale of livestock and other items purchased. 
5. MO peat eT Ee oe gpg eet eee ooo a ncn cansaceseancvesecaraseecccaciaacen: $19,233.39 
Gee Weemoes (1TOM PAGE'S ) __--......-2..cce....eccceeccnccanceceeenccceecovascons $13,379.86 
me Wepmeciation (from page's ) .................---.....-0c-csceccsncceceensees 1,523.69 
8. Of WeEGWGGHIS <2 -..2.:202.--0c0..-c0--necesseocseinceseceaccansessaenses $14,903.55 
9. Net farm profit (line 5 minus line 8) to be reported in 
Mees Oi OTT NOAG no ecciccenee nec sneneeeccererenecceseeees $ 4,329.84 
Page 2 
Farm Inventory for Income Computed on an Accrual Basis 
| No data recorded in this section. | 
Summary of Income and Deductions Computed on an Accrual Basis 
| No data recorded in this section. | 
Page 3 
Farm Expenses for Taxable Year (Sec Instructions) 

1. Items 2. Amount 
ue TUL TARAS ice peices js $8,442.26 
Feed purchased. 

Peed plamtseand trees pumchased ................--.-.-..----c--cc2-ceceeeenter 298.32 
SS le AS a a ee ee 60.00 
MPPON TOG) MUNCIE T _..-....... 2. -0--nnceneen-nneeenncneeecaccnencecnsnscccerecconeenaes 903.99 
en,of repairs and maintenance .................-....-.----..-----------ss-eceees 916.78 
Breeding fees. 

Mr MUNER OIG NGI NATIVO ._.c0vite-dece----0b..--2----------eececcaceneeneeescaneecenscesennnes 1,148.27 
ercrimery amd mediemeé for livestock -.............---.s.-sesues-...seee 5.00 
Gasoline, other iuel and oil for farm business ...........................- 425.46 


Storage and warehousing. 
NOs sss. ened datgce stcwssnrnsedbnlelyeiane gee 324.29 
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Insurance on property (except your dwelling) ..........0.............. 185.71 
Initierest.on farmnotes and mortg@agesic_.cemeew...1-..... 2... 360.50 
Weatemrent, electricitysand tdleplione -... ecs2..scsemneeee..-- 316.31 


Rent of farm, part of farm, or pasturage. 
Freight, yardage, express, and trucking. 


Aiioraobilemnplaeep (Tamm SINC) acca cscs. csnasspsiettecese estes. 1O272 
3. Items 4. Amount 
(Continued) (Continued) 

Other farm expenses (specify) : 

Oipeety; AC Sup nn =< cme concer $ 289.75 


Total of Columns 2 and 4 (enter on line 6 of summary on 


page 1 (cash basis) or line 7, page 2 (accrual basis) )......$13,379.86 
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Mr. Mather: If your Honor please, those returns 
are for my files, and I will ask leave to substitute 
photostats. 

The Court: You may substitute a photostatic 
copy for each of the exhibits, M and N. 

Q. (By Mr. Mather): Now, Mr. Harkness, 1942 
had been a pretty successful year, hadn’t it? 

A. Yes. We had been able to take advantage of 
the war effort before any regulations had become 
effective. 

Q. Asa matter of fact, your income for ’41 was 
about $22,000, and 1942, $141,000. 

A. That is approximately correct, yes. 

Q. It is so stipulated. A. Yes. 

Q. That is, income from United Packing? [83] 

Mr. Ehrlich: That is correct. 

Q@. (By Mr. Mather): I assume you had tax 
advice with respect to preparing your returns? 

A. I did. 

@. And you knew that you were approaching 
the 50 per cent bracket with respect to surtax in 
1942? 

A. I paid a tax, I believe it was about that. 

@. And you appreciated if 1943 was as success- 
ful a year as *42 that you would still be in the 50 
per cent bracket? A. Yes, sir. 

Q. And if that income were allocated between 
the family group, why, your income tax would be 
considerably less? A. Yes, sir. 

Q. What effect did that have on the creation 
of this agreement of December 31, 1942? 
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A. I stated this morning that I would have 
formed the partnership regardless of the tax. 

Q. But you appreciated the tax saving? 

A. I appreciated it. 

Q. Well, you knew about it? 

A. Well, I knew about it, yes. 

). I have a couple of other questions, Mr. Hark- 
ness. At the time the agreement of December 31, 
1942, was entered into, did either your son or your 
daughter have any [84] property of their own? 

A. No. My son had no money and some credit 
on the books of United Packing Company, but they 
had both just graduated within a year from college, 
within a year prior to the formation of the part- 
nership. 

Q. Was there any transfer of property to United 
Packing Company at the time of this agreement ? 

Mr. Ehrlich: What do you mean, Mr. Mather? 

@. (By Mr. Mather): I will clarify that. What 
documents transferring any interest to your son 
and daughter were made December 31, 1942, other 
than the partnership agreement? In other words, 
were there any bills of sale? 

A. No. There was an assignment of an interest 
in the United Packing Company. 

Q. That was in the partnership agreement, 
wasn’t it? B, Yes, sir. 

Q. Iam asking other than the partnership agree- 
ment if there was any document of any kind or 
character executed other than the partnership agree- 
ment conveying any interest to your children? 
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A. No. My legal advisors had advised that that 
was, and it so states in the agreement itself, that 
that was 

Q. Iam not interested in that. I am just asking 
if there was any agreement other than the partner- 
ship agreement [85] making any transfer? 

A. Nopsir. 

Q. And the real estate that went into the part- 
nership, that was carried in the same manner as 
prior to December 31, *42? 

A. There was no real estate involved in the 
transfer, as I recall. The real estate was acquired 
in 1943 in the names of all four partners. That is 
a matter of record in Fresno County. 

Q@. Have you changed your stationery to show 
that it isn’t a sole proprietorship, Mr. Harkness? 

A. We changed our stationery as soon as we got 
new stationery, but we continued to use up the old 
stationery in our files at that time until we could get 
the new stationery. 

Q. The reason I asked, the stationery attached 
to Respondent’s Exhibit M shows United Packing 
Company, Floyd J. Harkness, Owner. It was 
changed sometime after ’44? 

A. Is that an original letterhead or tissue copy? 

Q. You will have to answer that question, I don’t 
know. 

A. That is a tissue copy. The original letter- 
heads that went out to the business world were 
changed immediately. 

Mr. iauiter? That is “all. 
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The Court: Have you any redirect? 
Mr. Ehrlich: Just a few questions, your Honor. 


Redirect Examination 
By Mr. Ehrlich: 


Q. I introduced in evidence this morning, Mr. 
Harkness, a certificate of doing business under 
fictitious name. That was signed by all members 
of the partnership at the time you organized this 
partnership on January 1, 1943? A. It was. 

Q. Now, that was published in a newspaper in 
Fresno County? 

A. In the Daily Real Estate Reporter. 

Q. And it was recorded as the document shows 
in the county records of the County Recorder? 

A. It was. 

Q. Mr. Harkness, I direct your attention to the 
partnership agreement dated December 31, 1942, 
and the provision with respect to the profits, dis- 
tribution of profits. I am reading from Pages 3 
and 4, Mr. Mather, part of the paragraph. It says: 

‘It is understood and agreed that first party is 
to receive for his said services a certain percentage 
of the net profits of said business to be agreed upon 
between all the partners herein from time to time 
as they may agree upon between themselves, and 
that the balance of the net income of said co-partner- 
ship shall be equally divided between all of the 
eo-partners herein at such time or times as they 
may agree upon, provided, however, that any profits 
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which third and fourth parties are entitled to receive 
shall be paid to first party and [87] applied by him 
first, to any payment which first party may have 
advanced to third and fourth parties together with 
interest thereon and the balance thereof, if any, 
shall be applied by first party in the payment of 
the promissory notes which the said third and 
fourth parties have executed in favor of said first 
party for the purchase price of their share in said 
co-partnership business.’’ 

Was that followed out? A. It was. 

Q. And the profits which accrued were first ap- 
plied to interest, and the balance to principal? 

A. That’s right. 

Q. Did you have any understanding with your 
son that he was to have no personal liability on the 
note? A. With my son? 

Q. Yes. A. No. 

@. He was required to pay the note independent 
of the profits and losses of the United Packing 
Company ? A. That’s right. 

Q. Did you have any understanding with your 
daughter that she was not to pay the note except 
out of profits? A. I did not. 

Q. So that irrespective of the destiny of the 
United Packing Company co-partnership your 
daughter and son-in-law [88] had personal liability 
on the note? A. Tab’s. tila 

Q. I direct your attention to the stipulation, Mr. 
Harkness, and in particular the year 1944, and I 
read this item—I am reading, Mr. Mather, from 
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6-F’, Page 1, year 1944: ‘‘Credit to increase capital 
to $65,000, $30,439.60; credit to increase capital to 
$65,000, $30,439.59. ”’ 

That is under the capital account of Floyd J. 
Harkness, Sr., and Molly A. Harkness. Was that 
the contribution of yourself and your wife to the 
increase in the capital of the partnership in 744? 

A. It was. 

@. And it is stipulated that this is a transcript 
of the books of account so that this increase was 
entered in the books of the co-partnership, your 
Honor. 

Now, reading from Page 3 of Exhibit 6-F, it 
- shows that as of December 31, 1947, you and Mrs. 
Harkness had as undistributed profits, $385,367.58. 
That is correct, is 1t not? A. Yes, sir. 

@. I direct your attention to Page 4 of the 
stipulation, Floyd J. Harkness capital account, and 
Iam reading from the year 1944, entry 1231, credit 
to increase capital, $65,000, $30,489.60. ‘That was 
the contribution of your son, Floyd J. Harkness, 
Jr., to the capital account of the partnership in 
1944, was it not? [89] A. Yes, sir. 

Q. I direct your attention to 6-F, Page 5, still 
reading from the capital account of Floyd J. Hark- 
ness, Jr., which says, ‘‘Total capital 12/31/47, 
$105,681.12.”’ 

That was the capital and undistributed profits of 
your son on the accounts of the United Packing 
Corporation, is that correct ? A. That’s right. 

Q. I direct your attention to Exhibit 6-F, Page 
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6. JI am reading the year 1944, 12/31, and I am 
reading, by the way, from the capital accounts on 
the books of the corporation of William H. and 
Harriet Harkness Colgate, 12/31/44: ‘‘Credit to 
increase capital to $65,000, $30,439.60.”’ 

That was the amount that your daughter con- 
tributed on the books of the partnership to the part- 
nership capital, is that correct? 

A. That’s right. 

@. I direct your attention to the same capital 
account of William H. and Harriet Harkness Col- 
gate, Page 7, 6-F, ‘‘Total capital, 12/31/47, $121,- 
650.11.” 

That is the total capital and undistributed profits 
credited to the credit of your son-in-law and your 
daughter on 12/31/47; is that correct ? 

A. Yes, sir. 

@. I direct your attention to the co-partnership 
agreement [90] of December 31, 1942, 11-K; at- 
tached to that exhibit is a financial statement which 
shows that the total capital of the co-partnership on 
1/1/43 was the sum of $138,241.61; is that correct? 

A. Yes, sir. 

Q. That is net after deducting certain habilities 
which appear on this statement? 

m. Whast’s right. 

@. And the contributions by the partners to the 
capital were, F. J. Harkness, Sr., $34,560.41; Mrs. 
Molly A. Harkness, Sr., $34,560.40; Harriet Hark- 
ness Colgate, $34,560.40; and F. J. Harkness, Jr., 
$34,560.40. 
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Is that correct? is Yes; si. 
Mr. Ehrlich: That is all. 


Reeross Examination 
By Mr. Mather: 


Q. Mr. Harkness, why, if all this property that 
you had was community property when the agree- 
ment of December 31, 1942, was entered into, were 
the notes, Petitioners’ Exhibits 16 and 17, made 
payable to you instead of one to you and one to 
your wife ? 

A. Well, we were operating under the com- 
munity property rights of the State of California. 
You had a tissue copy of one of our second sheets 
there that shows myself as owner of [91] the busi- 
ness, and regardless of the fact that I was owner 
of the business, she had her community interest in it. 

Mr. Mather: ‘That is all. 

Mr. Ehrlich: Any questions, your Honor? 

The Court: No questions. 

That is all, Mr. Harkness. 


(Witness excused. ) 


The Court: Call your next witness. 
Mr. Ehrlich: Mrs. Colgate, please. 
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Whereupon 


HARRIET HARKNESS COLGATE 
was called as a witness on behalf of the Petitioners 
and having been first duly sworn, testified as follows: 


Direct Examination 


The Clerk: State your name and address, please. 
The Witness: Harriet Harkness Colgate, 520 
Eye Street, Sanger, Fresno County, California. 


By Mr. Ehrlich: 


Q. Mrs. Colgate, you are the daughter of Floyd 
and Molly Harkness? A. Tame 
Floyd, Jr., is your brother? A. He is. 
Wilham Colgate is your husband ? 
He is. [92] 
How long have you lived in Fresno? 
All my life, 28 years. 
You were temporarily absent during a portion 
of 49, 43, and 744? A. Yes, I was. 
What is your age, by the way? A. 28. 
When did you become of age? 
September, 41. 
September, *41? A. Yes. 
When did you graduate from USC? 
June, 742. 
When were you married? 
August, *42. 
And you are the Harriet Harkness Colgate 
sto signed the partnership agreement of December 
31, 1942? A. Tam 


Ororoe 


Perr ree 
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Q. Mrs. Colgate, where were you when you 
signed the partnership agreement, do you recall? 

A. In Columbus, Ohio. 

Q. With your husband? 

A. Yes, with my husband. 

Q. He was ata 

A. He was at Columbus Quartermaster Depot 
there on [93] orders. 

@. Where were you when you signed the cer- 
tificate of doing business under fictitious name? 


You are familiar with the document I mean? 

A. Iwas in Columbus. 

Q@. You know what the document is, you are 
familiar with the document—withdraw that ques- 
tion. 

Referring to this document which I am handing 
you, Petitioners’ Exhibit, certificate of co-partner- 
ship, is that your signature, Mrs. Colgate? 

A. Yes, it is. 

@. Where were you when you signed the docu- 
ment ? A. Columbus, Ohio. 

Q. The notary’s certificate attached shows that 
it was notarized on the 28th of November of 742 in 
Franklin County, State of Ohio, acknowledged then. 

Mrs. Colgate, during your childhood I assume 
you lived with your father and mother ? 

A. J did. 

Q. How long a period of time did you live on 
the ranch outside of Fresno with them, about? 

A. I believe about 10 years. 
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Q. When did you first discuss with your parents, 
your father or mother, either one or both, this 
question of having an interest in the business which 
was being conducted by your [94] father under the 
fictitious name of United Packing Company? 

A. Over a year before I signed it. It was 
something that had been talked in our family ever 
since I could understand the words ‘‘packing com- 
pany,’’ that someday we would be a part of United 
Packing Company. 

Q. When you say ‘‘we,’’ whom do you mean by 
‘Swe’??? A. My brother and I. 

Q. Those discussions had gone on periodically ? 

A. For years. 

Q. With your father and mother and brother 
participating too? im West 

Q. And yourself? mrailes. 

Q. Directing your attention to this document, 
Petitioners’ Exhibit 11-K, which is the partner- 
ship agreement of December 31, 1942, when did 
these discussions erystallize? You said about a 
year prior to the time of signing. A. Yes. 

@. You signed on December 31, or, you signed it 
in the autumn of 1942, around the end of the year? 

AY Ys, 

Q. You say you signed that sometime when? 
In the end of 

A. In November. [95] 

Q. Don’t be confused. I am talking now not 
about the certificate of doing business under ficti- 
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tious name, but the partnership agreement. You 
signed it when? Ae In Maveh. 

Q. March? A. 743. 

Q. How long prior to the time you actually 
signed the partnership agreement, Petitioners’ 
11-K, did you have these discussions, to the best 
of your recollection ? 

A. Well, we discussed it. 

Q. I say, when? Just answer when first. 

A. Summer of 1942 and January of 1943. 

Q. In the interim as well? A. Yes. 

@. You were married in August of 742. Will 
you relate with whom you had your first discus- 
sions regarding the partnership agreement? 

A. Well, we discussed it before I was married. 

Q. Who is ‘‘we’’? 

A. My father, mother, and brother. Then after 
J was married 

@. But nothing crystallized at that time, just 
family discussions about participation of you and 
your brother in the United Packing business? 

A. Yes. [96] 

Q. Then you said in August of "42, did you 
have further discussions after your Sainte or 
before? A. After our marriage. 

Q. With whom were these discussions? 

A. With my father and mother. 

Q. Where were they? 

A. They came back to Columbus, Ohio, in 
January of 743. 

Q. You said you had some discussions in Au- 
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gust of 42. Did you have any discussions then? 
A. Yes, 1 was m Presno. 
Q. In August at the time of your marriage? 
A. Before my marriage. I was married Au- 
cust 14. 
Q@. And you were in Fresno before that? 
i. Yes: 
@. Had you discussed it with your father and 
mother ? A. Yes, I had. 


@. Was your brother there or not? 

A. No, he was in the Army. 

@. You don’t recall seeing him at that time? 

#. No, I did aot, 

@. Did these discussions progress from August 
either conversationally or in writing between you 
and your parents? A. Yes, they did. 

@. When did you leave Fresno to join your 
husband ? A. August 7, 1942. [97] 


@. You were married in Fresno? 

A. No, I left Fresno August 7, 1942, and ar- 
rived in Petersburg, Virginia, I believe the 12th 
of August, and I was married on ‘the !14th of 
August. 

In Petersburg, Virginia? 

In Petersburg, Virginia. 

Where did you go from there? 

We went to Columbus, Ohio. 

You and your husband? 

Yes, on orders. 

How long were you stationed there? 


2-2 = Pe 
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A. Approximately a year and a half. 

Q. These discussions were with your parents 
while they were in Columbus, or as a result of 
correspondence between you? A. Yes. 

Q. And you signed the partnership in March, to 
the best of your recollection, March of ’48, the cer- 
tificate of doing business in November of ’42. 

By the way, did you receive any documents, did 
you receive what purported to be an agreement of 
partnership between your father, your mother, 
your brother, and yourself while you were in Co- 
lumbus and prior to the end of December, 42? 

mm T did. 

Q. Did you examine that document? [98] 

Bees? Ivdad. 

@. Who sent you the document? 

A. I believe it came from United Packing Com- 
pany office in Fresno. 

Q. Was it transmitted by your father to you? 

ma. Wes, it was. 


Q. Was there a letter with it? A. Yes. 
@. You haven’t any of this correspondence, 
have you? 


A. No, I haven’t. We lived out of suit cases 
and in homes of other people, and we destroyed 
all our personal letters. 

Q. You didn’t keep any of the letters? 

mm Ne, 

Q. When you received this document—you 
haven’t a copy of it any more, have you? 

A. No, I don’t. 
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@. Did you sign the document? 

“No; 1 did get. 

Q. Did you have any objection to it? 

A. Yes, there were several objections. 

@. What did you do? Did you convey those 
objections to your family? A. Wes, 1 adid 

Q. Will you please explain to the Court just 
what you conveyed to your family and why you 
didn’t sign the document? [99] 

A. Well, there were several stipulations in it 
that I didn’t agree to, and as my husband had 
signed the note with me, which made him as hable 
for this amount we borrowed, he and I discussed 
it, and we just didn’t agree to them. 

Q. Can you recall what you didn’t agree to 
generally, not in detail, but generally so the Court 
may have that picture? 

A. That my mother and father, Molly A. and 
Floyd Harkness, had too much power, and in case 
of death there were several stipulations that we 
didn’t agree to. 

Q. You wrote that to your family? 

A. Yes, we did. 

Q. Subsequently was a new document sent to 
you or did your father and mother bring you one, 
or what occurred ? 

A. I believe my mother and father came 
shortly after that, and we had a long discussion 
about it. In March, after lengthy correspondence 
about it, the document was sent in March which 
we did agree to. 
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Q. And your father and mother called on you 
in January, 743? A. Yes, January, 7°43. 

Q@. And you discussed the situation at that 
time. Was your husband present ? 

A. Yes, he was. 

@. You and your husband while you were at 
eamp with him [100] continuously discussed these 
provisions which you felt weren’t fair to you in 
view of your husband having assumed the liability 
on the Note? A. Yes, we did. 

Q. Subsequently, in March, a document was 
transmitted to you by mail, was it? 

A. Yes, it was. 

Q. That was satisfactory to you and you exe- 
cuted the document? A. Yes, we did. 

Q. Will you please tell us in more detail of the 
conversations which preceded the execution of the 
document? I refer particularly to discussions 
with your father particularly as to the reasons 
why you were to participate in the partnership 
and so forth. If you please, give the Court that 
picture of your relation with your father and 
mother with reference to the situation. 

A. Well, as I said before, it had always been 
understood that if he gave one of his children the 
opportunity to make something, to make a venture, 
that he would give the other an opportunity. In 
the summer of ’42 when all this was coming to a 
head about the co-partnership, we all had discussed 
my making a venture into some other business such 
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as the di Giorgio Farms that were selling, I think, 
for $6 a share, and also my husband, though I was 
engaged to him and knew I was going to [101] 
marry him, he had talked of maybe going into this 
Rapid Harvest. I could have invested into that 
or Standard Oil. 

At the outcome of this discussion, since my hus- 
band was more interested in this type of fruit 
business, it was decided to take the risk of that 
note in with the United Packing Company. 

Q. I direct your attention to this agreement, 
the supplemental agreement which was signed on 
the 4th day of January, 1943, Petitioners’ 12-L, 
and ask you if that Harriet Harkness Colgate is 
your signature. Awe Ltas. 

Q. This is the agreement under which your 
father received a salary of 75 per cent of the net 
income from United Packing up to the amount of 
$100,000, and the other partners participated there- 
after. Do you recall that document? 

A. Yes, I do. 

Q. Do you recall where you signed that? 

A. Columbus, Ohio. 

Q. Did you have any discussions with your 
father with reference to the salary which he was 
to receive ? 

A. Yes, we did, and my husband and I thought 
it was a just salary for his experience and being 
on the spot, and in a tight business lke this dur- 
ing the war it took a long time to get letters back 
and forth, and his services were well worth that. 
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Q. Were you interested, Mrs. Colgate, in hav- 
ing your husband become affiliated with this busi- 
ness ? A. Yes, I was. 

Q. And vou had discussed his future after he 
was retired from the Army with him on many oc- 
easions ? A. Very thoroughly. 

Q. Did you have any discussions with your hus- 
band as to whether or not the funds necessary to 
make an investment in the co-partnership should 
come from any other source ? 

A. Yes, we did discuss that very thoroughly. My 
husband comes from a very wealthy family, and 
his father had told us that any venture that he 
might wish to take to get started into business, he 
would back him up 100 per cent. 

We discussed that, but since I had already had 
this offer from my father to go into anything I 
wished, Standard Oil or anything, we decided to 
take that. We had legal counsel, and that was 
fine, so we took that. 

Q. So you decided to borrow the money from 


your father? A. From my father. 
Q. Not from Mr. Colgate’s family ? 
As No. 


Mr. Ehrlich: I am trying to touch just a few 
points, vour Honor, not to delay this matter un- 
duly. 

The Court: When you speak of borrowing 
money, I suppose you mean you have reference to 
what this $34,000 was given [103] for? There was 
no money actually borrowed. 
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Mr. Ehrlich: That is correct. I meant the note, 
your Honor, the obligation. 

The Court: One-fourth interest in the partner- 
ship. 

Mr. Ehrlich: The creation of the one-fourth 
partnership by the giving of the note. I was a 
little loose in my language there, I am sorry. 

Q. (By Mr. Ehrlich): The only time you 
worked in the offices of the United Packing Com- 
pany was for three months, your father testified, 
around June of 1942? A. Yes. 

Q. After you had graduated from college and 
before your marriage? 

A. Yes, that is true. But at the time that this 
all occurred, my husband was in the Army, and at 
that time there were very few officers that stayed 
in this country more than six weeks after they re- 
ceived their commissions. At that time, the year 
and a half, I never unpacked my suitcase, always 
planning that the next day or week he would re- 
ceive orders and I would be back at my job at the 
United Packing Company. 

Mr. Ehrlich: That is all. 

The Court: Cross-examine. 


Cross-Examination 


By Mr. Mather: [104] 


Q. You never did go back to your job at United 
Packing, did you? 
A. No, I didn’t. We have a son. 
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Q. You spoke of investing your funds. What 
funds did you have in 742? A. This money. 

Q. What money? 

A. This promise that I took at his word that 
when he gave my brother an opportunity to make 
an investment, a risk, that he would give the same 
opportunity to me. If I had chosen to go to Rapid 
Harvest there would have been probably a check 
written; but since we chose, my husband and I, to 
go into this, there was no need. 

@. He never gave you any money at the time 
you executed the note, did he? A. No: 

@. You spoke of discussions that you had. Who 
were these discussions with ? 

A. What discussions do you mean ? 

Q. You spoke of discussions that you had about 
the creation of the partnership in 1942. 

A. With my mother and my father. 

Q. All right, just what was said and by whom? 

A. It has been a long time and [I can’t remem- 
ber the exact words at all. [105] 

Q. If you will just come close. 

A. Well, it was that it was the whole gist of 
what I have been saying. 

Mr. Ehrlich: Well, repeat it. Myr. Mather is en- 
titled to have your testimony. 

A. (Continuing): Well, it was that I would 
borrow this money to purchase one-fourth interest 
in the United Packing Company; and with the 
understanding all along that my husband, as com- 
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munity property, would be as liable as I and would 
ultimately come into active participation. 

Q. (By Mr. Mather): That is the sum and 
substance of your conversations that you had in 
1942? 

A. Yes, that is the substance of it. It was al- 
ways known that my brother would be given an 
opportunity to go into it. He worked in it ever 
since he was 15 and 16 years old. 

Q. I think you testified that you didn’t like the 
original document that was sent to you. Can you 
tell me any stipulation in that agreement, 11-K, 
that was put in there because of discussions you 
had with respect to the parts didn’t like in the 
first agreement ? 

A. Well, if I could find—it’s in here that only 
two parties had to concur. 

Qn Yes: A. And that was changed. [106] 

Q. Is that the part you didn’t like? 

A. Yes, that is one of the parts. 

Q. It wasn’t changed until after *42, was it? 
It wasn’t changed until the supplemental agree- 
ment sometime after 42 when your husband was 
taken in? A. JI can’t remember that. 

Q. Well, now, give me another one. 

A. Well, this part in here—I can’t look through, 
but that we would get to purchase in case one of 
them passed away, the other interest. 

Q. What part of that didn’t you like? 

A. Well, we just discused it and didn’t agree 
HOU. 


Commissioner of Internal Revenue. 207 


(Testimony of Harriet Harkness Colgate.) 

Q. What did you agree to? 

A. In the stipulation ? 

Q. Well, what would be satisfactory to you about 
purchasing the interest if one person died ? 

A. Well, that we would—no one person would 
take over that whole part of it, we would have an 
equal division into it. 

Q. Was the partnership agreement reformed in 
that respect? It is provided in the agreement, Mrs. 
Colgate, that if anybody wants to dispose of their 
interest they have to first offer it to the remaining 
partners ? he Mes: 

Q@. And that it will be sold to the remaining 
partners at book value? [107 ] 

A. Ub huh (affirmative.) 

Q. Now, that provision is in the instrument, 
isn’t it? A. Yes. 

Q. Is that the one you are referring to? 

A. I believe so. 

Q. The document that you have before you is 
purported to be a document as of December 31, 
1942. Now, you didn’t sign it until March of 1943? 

A. March. 

Q. I want to know if that document—do you 
know whether that document was signed by the 
other members in 1942? 

A. I don’t. I believe—I don’t know, I am con- 
fused. 

Q. You don’t know whether it was or not? 

A. I believe it was. 

Mr. Ehrlich: Do you know? 
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The Witness: I don’t know, no. 

Q. (By Mr. Mather): Do you know if there 
were any revisions in the document that was made 
in 1942 that was signed by the other members that 
you ultimately signed ? A. Yes. 

Q. Just what changes were made? 

A. Well, the changes that I have said that we 
disagreed to. 

Q. One is about if one of the parties died. I 
forget [108] just what you said with respect to 
that. Will you repeat it? 

Mr. Ehrlich: The others should have a right to 
participate equally. 

A. That no one person would be able to take 
over that fourth, that the other remaining, as it 
may be, the remaining three, would have a third 
of that one-fourth to them. 

Q. (By Mr. Mather): What other provision? 

A. About the concurring. 

Q. Now, do you recall when you signed 12-L, 
that is about the salary ? 

A. What was your question again ? 

Q. Do you recall when you signed that? 

A. You mean fixing Mr. Harkness’—— 

Q. When you put your signature. That shows 
that you signed your name down here. 

A. This 31st day of December, 742. 

Q When did you sign this document? 

A. I believe in November of 742. 

Mr. Ehrlich: J think she is confused. 
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Mr. Mather: I am trying to straighten her out 
if I can. 

Q. (By Mr. Mather): This has to do with this 
partnership agreement about salaries that are to 
be paid to your father. [109] 

A. That was in January. 

Q. Well, the document is purported to be exe- 
cuted as of January 4, 1943, but you now tell me 
that you didn’t like the agreement of partnership 
dated December 31, 1942, so you didn’t sign it until 
March of 1948. What I am trying to find out is 
if you signed that supplemental agreement that is 
effective as of January 4, 1948, before or after you 
agreed to the articles of co-partnership that you 
didn’t sign until March of ’43. 

A. I signed this before. We had so many dis- 
cussions going back and forth in correspondence 
and such that I knew about this stipulation and I 
agreed to it before. 

Q. Before you signed this partnership agree- 
ment? 

A. Yes. It had been understood and talked 
about so much that I knew about that. 

Q. Now, you aren’t confused about another 
supplemental partnership agreement that was exe- 


cuted in 1945? A. No. 
@. You remember that one, too? A. Yes. 
Q. That provided that three people could make 
changes ? Ae Yes. 


Mr. Mather: I think that 1s all. 
The Court: Any further examination ? 
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Mr. Ehrlich: No, thank you, your Honor. [110] 
The Court: That is all. 


(Witness excused.) 
Mr. Ehrlich: Mr. Colgate, please. 
Whereupon 
WILLIAM HOYT COLGATE, JR. 


was called as a witness on behalf of the Petition- 
ers, and having been first duly sworn, testified as 
follows: 
The Clerk: State you name and address, please. 
The Witness: William Hoyt Colgate, Jr., 520 
Eye Street, Sanger, Fresno County, Sanger, Cali- 
fornia. 


Direct Examination 
By Mr. Ehrlich: 


Q. Mr. Colgate, where do you reside? 

A. 520 Kye Street, Sanger, California. 

Q@. How long have you resided in Fresno 
County. A. Approximately 20 years. 

Q. When did you go into the Army? 

A. March 6, 1941. 

@. Under what circumstances? 

A. Well, at that time I thought, and according 
to the papers and everything, that fellows going 
into the Army then would go in for one year, and 
after the termination of one year you would be dis- 
charged. 

Q. So you enlisted; is that right? 

A. So I enlisted. [111] 
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Q@. Where were you stationed at that time? 

A. I was stationed at Monterey, California. 

Q. Where else after that? 

A. After that I went from there to Camp Rob- 
erts on orders, and from there I went to San Luis 
Obispo. 

@. Were you ever stationed outside the State of 
California ? 

A. Then I went to Ford Ord, and from Fort 
Ord in, I believe it was the middle part of May, 
1942, I was sent to Camp Lee, Virginia, Peters- 
burg, Virginia, on orders. 

@. How long did you remain there? 

A. I left there in, I believe it was in October 
of 1942. 

Q. Where did you go from there? 

A. JI was sent on orders to Columbus Quarter- 
master Depot, in Columbus. 

Q. By the way, you enlisted as a private? 

A. I did. 

Q. Where did you go from Columbus, Ohio? 

A. From Columbus, Ohio, I was sent, I believe 
it was in 1944, in March, I believe, I was sent to 
the Commander General Staff School, Fort Leaven- 
worth, Kansas. 

Q. How long did you stay there? 

A. I stayed there until June, and from there I 
was sent back to Camp Lee, Virginia. [112] 

Q. How long did you remain there? 

A. I stayed there until August, when T was sent 
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to the Woodrow Wilson General Hospital at Stan- 
ton, Virginia. 

You became ill in the service? 

Yes, I did. 

How long were you in the service ? 

A little over three and a half years. 

When were you discharged ? 

I was given orders to proceed home on 
terminal leave in October of 1944, and my terminal 
leave ended and I was retired in January, 1945. 

@. You received a medical discharge from the 
service ? A. I did, medical discharge. 

Q. And you actually retired then in January, 
"45? A. Yes. 

@. When you said you came home, did you 
mean you went to Fresno County? 

A. ‘To Fresno, yes. 

Q. Harriet Colgate is your wife, is she not? 

A. She is. 

@. Prior to your marriage, how long had you 
known your wife, approximately ? 

A. Since about 1937. 

@. By the way, at the time you retired you were 
medically discharged from the service, what war 
your rank? [113] A. Iwasa captain. 

What branch? 

Quartermaster Corps. 

When were you married, Mr. Colgate? 
August 14, 1942. 

At Camp Lee, Petersburg, Virginia? 
Petersburg, Virginia. 


POPOPS 


>OPOPS 
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Q. You and Mrs. Colgate reside in Sanger, 
Fresno County, at the present time? 


A. Wedo. 
Q. And Mr. Floyd Harkness, Sr., is your 
father-in-law, is he not? A. Yes. 


Q. How long have you known Mr. Harkness? 

A. Approximately nine years, I would say. 

Q. And Mrs. Harkness is your mother-in-law, 
and you knew her approximately the same length 
of time? A. Same time. 

@. You were married in August of 42. Do you 
recall when you first discussed the formation of 
the partnership in which your wife became a quarter 
owner? JI refer to the partnership between your 
father-in-law, mother-in-law, brother-in-law, and 


wife. A. Would you repeat that question? 
@. Do you remember when you had discussions 
concerning [114] that? A. Yes. 


@. When did you first discuss it with your 
wife? 

A. Well, when she came back there and we got 
married, that was among the first things we started 
to discuss. 

Q. Did she initiate the subject with you? 

A. No, I had always—well, it came about that 
I had always been interested in agriculture and I 
always wanted to get into it. Then she brought up 
this opportunity that had been offered. 

Q. What did she say to you at the time, in sub- 
stance. 

A. Well, in substance, she had been promised 
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this, some money from her father, equal to what- 
ever was given to her brother, and we could more 
or less invest that as we saw fit. 

Q. Did you and Mrs. Colgate discuss this matter 
at length? A. We did. 

Q. The advisability of your wife going into the 
partnership with her father and mother and her 
brother ? A. We did. 

Q. Can you give us some more of the details of 
the discussion that you had ? 

A. Well, I knew that when I got out of the 
Army that we would want to go into something, 
and the discussion more or [115] less was whether 
we at that time wanted to borrow that much money 
and go in debt for it or whether we should wait 
until I was retired from the Army. 

@. Were you familiar with the business con- 
ducted by your father-in-law ? 

A. I was familiar to the extent that I had al- 
ways heard about him and the United Packing 
Company where I worked at Peerless Pump Com- 
pany before I went into the Army. 

Q. By the way, where did you go to school? 

A. Fresno State College. 

Q. Had you worked at the Peerless Pump Com- 
pany during the periods that you 

A. J worked at Peerless Pump Company dur- 
ing two summers and then a period for about, I 
would say, nine months. 

Q. After you quit college? 

A. After I quit college, yes. 
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@. Did you discuss in these discussions with 
your wife—did the provisions of the proposed 
partnership agreement come up? 

A. They did, definitely. 

Q. And you knew, did you not, that in order 
for your wife to participate in the partnership it 
would be necessary for you to sign a promissory 
note ? 

A. JI did, and at the time I didn’t know whether 
to sign the note and go into debt to Mr. Harkness 
or borrow it [116] from my own father. After 
lengthy discussion between my wife and myself we 
decided that I might be going overseas and it might 
be best to borrow it from her father, which we did. 

Q. Your wife has testified to certain provisions 
of the proposed partnership agreement which were 
objectionable to you and herself. Do you recall 
those discussions ? 

A. Well, I believe one of them was that in case 
of a death of one of the partners as it stood then 
{he partnership would fall back to Mr. and Mrs. 
Harkness, which, in my position, in case it was my 
wife, wouldn’t have been a very good move. 

Q. That was objected to and finally straightened 
out in accordance with the existing contract? 

A. That’s right. 

Q. Did vou and your wife have any discussions 
regarding the policy of the partnership of allow- 
ing the profits to remain undistributed in the 
business ? 

A. Well, we had discussed that for some time, 
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but—you mean increasing the capital of the com- 
pany? We wanted to do that because heretofore 
every time Mr. Harkness hired a key man to take 
a district or something he would borrow or work 
on a percentage deal, and at the end of the year 
he would take his percentage and his salary and 
withdraw it from the company. 

Q. And you were perfectly satisfied to sign com- 
mitments to the effect that the profits should remain 
in the business so [117] that the capital account 
could inerease ? 

A. I was. I was in the Army and had no use 
Tort. 

Q. So as to permit the business to grow. 

Mr. Mather: Now, Mr. Ehrlich—— 

Mr. Ehrlich: I am sorry, I withdraw that. I 
am sorry, your Honor. 

Q. (By Mr. Ehrlich): Were there any discus- 
sions as to other possibilities of investment with 
your wife? A. Qh, definitely. 

Q. Will you please give the Court the substance 
of those discussions ? 

A. Well, we discussed all kinds of investments, 
and I had an offer from the Rapid Harvest Com- 
pany of when and if I ever got out of the Army 
that I could go to work there at a very good salary. 
And then also, with this money that she supposedly 
could borrow, whether we should invest in stock at 
that time or hold it or go into the United Packing 
Company, which we ultimately did. 
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Q. You said you worked for the Peerless Pump 
Company. What was the nature of the activities 
that you engaged in while working for them? 

A. Well, I started there as an apprentice and 
finally worked up to where I was allowed to go out 
and work with the crews. We traveled all over the 
San Joaquin Valley installing [118] pumps, and as 
far as agriculture is concerned we had to know what 
type of crop was going to be grown, what size pump 
to install, how big a head of water they wanted, 
which way the water would flow, and we had to know 
everything that the farmer was going to grow in re- 
gards to irrigation. 

@. And you lived there, you said, practically all 


your life? A. I have; about 20 years, yes. 
@. You returned from the Army in October, 744, 
is that correct? A, Wesyiliedid: 


Q. When did you start working for United Pack- 
ing, actively working as an employee? 

A. Actively working, I think I was home, got 
my suitcase unpacked, and about four days I was on 
the road. 

Q. When you say ‘‘on the road’”’ you were work- 
ing for—what was the nature of your work? 

A. At that time Mr. Sorensen, that was right at 
the end of the 1944 season, and I believe we weve in 
Kmperors at the time, and just about three weeks 
to go—— 

@. By ‘‘Emperors’’ you mean grapes? 

A. Emperor grapes, yes. I traveled around 
with Mr. Sorensen for the remaining three or four 
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weeks of the season until the packing house closed. 

Q. Then you received some $450 or thereabouts 
salary [119] for the work for those three months? 

A. I did, after going with Mr. Sorensen for two 
or three weeks until he just about was through. IL 
mean, he didn’t come around the packing house any 
more. I went down to the ranches and worked on 
the ranches. 

Q. Mr. Sorensen retired from United Packing in 
January of 1945, did he not? 

A. He did, but he didn’t come around the sheds 
much after the grape deal was over. 

Q. Iunderstand. Now, Mr. Colgate, you worked 
for United Packing in 1945, did you not? 

Ae Tdad. 

@. What arrangements were made for your com- 
pensation at the time? 

A. At that time I believe we were under the 
Wage Stabilization Law or Order, whatever it was, 
that a field man was allowed $250 a month, and I 
believe a small percentage, for which I agreed to 
work. 

Q. By the way, I direct your attention to this 
agreement—did I give you the 1945 agreement? 

Mr. Mather: It is attached to the stipulation. 

Mr. Ehrlich: I don’t seem to be able to place my 
hands on it. 

Mr. Mather: It is attached to the stipulation, 
Exhibit 3-C. 

Q. (By Mr. Ehrhch): I direct your attention 
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to Exhibit 3-C—no, that isn’t it. I wanted the sup- 
plemental agreement of January. 

I have a copy here. I direct your attention to a 
document entitled, ‘‘This supplemental agreement 
dated the 11th day of January, 1946,’’ signed by, or 
purported to be signed by Floyd Harkness, Molly A. 
Harkness, Floyd Harkness, Jr., Harriet Harkness 
Colgate, and William H. Colgate, Jr. Do you reeall 
that document? ma dado. 

Q. Will you relate to the Court the circumstances 
under which this agreement was signed? By the way, 
your Honor, this is the agreement where Colgate 
became formally a party of the partnership to par- 
ticipate with his wife as her husband, having a 
quarter interest. 

Will you please relate the circumstances to the 
Court? 

A. You mean the document, describe the docu- 
ment? 

Q. No, relate the circumstances under which it 
was signed. Do you recall when it was signed ? 

I am sorry, your Honor, he became a partner on 
the 16th day of January, 1945, and I think that is 
in the stipulation. 

Mr. Mather: Exhibit 8-H. [121] 

Mr. Ehrlich: Exhibit 2-B, Mr. Mather. No, I will 
take it from the stipulation. 

Q. (By Mr. Ehrlich): I am directing your at- 
tention to this supplemental agreement between your 
father, your mother, your brother-in-law, your wife, 
and yourself. 
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Do you reeall the circumstances under which this 
supplemental agreement was signed wherein and 
whereby you became a partner of the United Pack- 
ing Company ? 

A. And I participated in my wife’s one-fourth 
interest. 

Q. That is correct. When was that signed? Do 
you remember? Around this date that it bears? 

A. Let’s see. That was signed, I believe, in Jan- 
uary, 1945, I think. 

Q. It bears the date of the 16th day of January, 
1945. Did you do some work for the United Packing 


during January, 1945? As. I rdild: 
@. I mean during the year 1945. 
mo 6 did. 


Q. And you devoted your services exclusively to 
that? 

A. Exclusively to the United Packing Company. 

@. You received for your services for that year 
some $5,375, is that correct ? 

mae 'Mhat’s wight. [122] 

Q. And that was provided for in the supple- 
mental] agreement ? A. That’s right. 

@. Now, what did you do during the year 1945? 

A. What did I do? 

Q. Yes, what was the nature of your service? 

A. Well, I was in complete charge of what we 
eall the Sanger-Clovis—we didn’t have the Parlier 
Shed then, the Sanger-Clovis areas. I was just Gen- 
eral Manager of the whole show out there. 

Q. Of that district? 
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A. Of that district, hiring and firing, shipping 
the cars, and the complete run of the outfit. 

Q. I direct your attention to an agreement dated 
the 11th day of January, 1946, signed by the mem- 
bers of the partnership, fixing the participations of 
the partners. Do you recall the execution of that 
agreement ? mM Ween do. 

Q. During the year 1946 you rendered services 
to the partnership? Ac eh idk 

Q. What was the nature of the service you ren- 
dered? A. Exactly the same as in 1945. 

@. And your participation, your salary for the 
year 1946 was the sum of $46,554.79? [123] 

A. I believe that is correct. 

Q. That was based on a percentage of the profits 
in that portion of the business in which you were 
active ? 

A. That’s right, 25 per cent of the Clovis and 
Sanger deals. 

Q. That is as appears in the contract which was 
signed by the members of the partnership? 

A. 1946, right. 

Q. I direct your attention to an agreement which 
was signed the 24th day of January, 1947, signed by 
the members of the partnership. A. Yes. 

Q. Do you recall that? > Indo: 

Q. And that in turn provided for the participa- 
tion of your father-in-law, your brother-in-law, and 
yourself ? A, ‘Dhat’s right. 

Q. What did you do that year? 

A. Same thing. 
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Q. Same type of work? 

A. As in 1945 and 1946. 

@. 1947 now we are talking about. 

. And 0947: 

Q. And you received, it appears in the stipula- 
tion, for your services, the sum of $35,928.45. [124] 

A. I believe that is right. 

Q. That represents, as it calls for in the con- 
tract, your 25 per cent of the profits of the par- 
ticular operation which you were managing? 

A. Of the Clovis and Sanger Districts, yes. 

Q. That is what you were managing for the 


partnership. 
During the year 48 you worked for the United 
Packing? A. Definitely. 


Mr. Ehrlich: I think that is all. 
The Court: Cross-examine. 


Cross-Examination 
By Mr. Mather: 


Q. Mr. Colgate, at the time you executed Peti- 
tioners’ Exhibit No. 17, which is a promissory note, 
had you seen a financial statement of United Pack- 
ing Company ? 

A. I didn’t see it, but I had verbally been told 
what it was. 

Q. You knew that their assets consisted of $100,- 
000 in cash, didn’t you? 

A. I believe it was $130,000, some odd, yes. 
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Q. Cash was $100,000, and $38,000 was other 


property. A. ‘Bhat’s right. 
Q. Did you know what their income had been 
for the year 1942? [125] As I dia 


Q. Around $141,000? 

A. Somewhere in there. 

Q. It wasn’t much of a decision on your part to 
take a 25 per cent interest by executing a note, 
was it? 

Mr. Ehrlich: Isn’t that an argument? 

Mr. Mather: I am just asking him. You asked 
what his decision was. This is cross-examination. 

A. No, it wasn’t. 

Q. (By Mr. Mather): You would be glad to 
enter into those agreements most any time, wouldn’t 
you? 

Mr. Ehrlich: Well, now, Mr. Mather, if they 
turned out as well as this one, I would say so. 

A. Yes, I would. . 

Q. (By Mr. Mather): What was your position 
with the pump company in 741? 

A. I guess you would eall me an assistant fore- 
man of one of the field crews. 

Q. What was your approximate salary ? 

A. Well, it ranged between $150 and $200, be- 
cause the crews worked by the hours, and it depends 
on whether we had a good week or it was a rainv 
day, or something like that, that we didn’t work 

Q. Was that company owned by some of your 
relatives ? A. No. 

Q. You don’t contend that you were a member 
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of this partnership in our taxable year 1943, do 
you, Mr. Colgate? 

A. Well, I believe I was in a sense of the word. 

Mr. Mather: You think you were. 

That 1s all. 

Mr. Ehrlich: Nothing further. 

The Court: We might take a recess. 

(Short recess. ) 

The Court: Proceed, gentlemen. 

Mr. Ehrlich: I have a couple of questions of 
the witness. 

Redirect Examination 
By Mr. Ehrlich: 

Q. Mr. Colgate, you testified that the original 
partnership agreement that was sent you was unsat- 
isfactory for the reason that in the event of the death 
of a partner the interest went to the father or 
mother. Did you discuss that with counsel at camp? 

A. I did. 

Q. Do you remember the names of the attorneys 
you discussed it with? Were they in the service 
with you, by the way? 

A. Yes, they were. They were officers. Robert 
Bechtol [127] from Lincoln, Nebraska, Donald Zie- 
gel from Eaton, Ohio, and Olin K. Petefish, from 
Lawrence, Kansas. 

They were attorneys in civilian life? 

Yes, they were. 

And you discussed this document with them ? 
I did. 


POP oO 
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Q. And your wife also? A. Yes. 
Mr. Ehrlich: That is all, your honor. 
Mr. Mather: That is all. 

The Court: That is all. 


(Witness excused. ) 
Mr. Ehrlich: Mr. Harkness. 
Whereupon 


FLOYD JAMES HARKNESS, JR. 
was called as a witness on behalf of the Petitioners, 
and having been first duly sworn, testified as follows: 


The Clerk: State your name and address, please. 
The Witness: Floyd James Harkness, Jr., 1904 
Harvard, Fresno, California. 


Direct Examination 


By Mr. Ehrlich: 


Q. How long have you resided in Fresno County, 
Mr. Harkness ? 

A. All my life, approximately 31 years. [128] 

(. Floyd J. Harkness, Sr., is your father, and 
Molly Harkness is your mother ? A. They are. 

Q. Harriet is your sister? A. Yes, sig 

Q. William Colgate is your brother-in-law ? 

A. Yes, sir. 

Q. You are familiar with the articles of co-part- 
nership that have been introduced in evidence, Peti- 
tioners’ Exhibit 11-K? Ay I om, oir 

Q. When did you graduate from college? 
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A. June, 1941. 

Q. And you had been deferred by the draft board 
to permit you to complete your education ? 

a © trad. 

Q. Upon graduation from college, what did you 
do? 

A. I immediately went to work for the United 
Packing Company. 

Q. Had you worked previously for the United 
Packing Company ? 

A. Yes, sir, on and off for almost eight years, I 
believe it is. 

Q. It was organized in 1937? 

A. Well, prior to that. [129] 

Q. You had worked for the United Packing 
Company, consisting of your father and Mr. Jasper? 

A. Mr. Jasper, yes, sir. 

Q. And after your father and Jasper dissolved 
and your father conducted the business as ¢o-pro- 
prietorship you worked for him? 

A. Yes, right afterwards for a _ considerable 
length of time. 

@. As I understand it, in June, ’37, after school 
was over, you worked for your father at that time. 

A. Yes. I was going to Fresno State College, 
started my vacation in June of that year, and in- 
stead of going back to college courses that fall, I 
remained and worked with my father in the United 
Packing Company, handled several areas for him. 

Q. Is it correct to state that you worked every 
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summer since ’34 in the activities in which your 
father was interested? 

A. Yes, sir. I worked a full three months every 
year. 

@. You worked three months every year? 

A. Yes, sir. 

Q. And in all phases of the operations? 

A. Yes, sir 

Q@. What did you do during that seven-months 
period between June, ’37, and January, ’388? [130] 

A. J worked in the packing plants various capac- 
ities in various packing houses. J ended up run- 
ning the Exeter packing shed in Tulare County 
where we packed Emperor grapes. But I believe 
we packed tomatoes that year, and I operated that. 
I believe that was the year. 

Q. Were you compensated for your services? 

A. Certainly, yes, sir. 

Q. Directing your attention now to the year 
1941, you say you worked the rest of that year after 
graduating from Fresno State College? 

Be » Views Sir: 

@. You worked for United Packing? 

B. ° Yow, «sir: 

Q@. What did you do during that period until the 
end of the year? 

A. I did a little of everything for the company 
that year, sir. 

Q. You say ‘‘the company.’’ You mean—— 

A. United Packing Company. The first opera- 
tion was on the west side in Firebaugh, where we 
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were growing carrots and canteloupes. JI did all 
the office work for the majority of it in Firebaugh 
besides supervising part of the growing. 

When that deal was over I went into the grapes. 
The deals sort of coincide; one is over and then the 
other begins. [131] 

Q. And you received a salary, and did you have 
a percentage deal? 

A. Yes. All I could get was five per cent that 
year. 

Q. What salary did you receive? 

A. ‘The same as, I beleive, several other of our 
field men, $150 a month, I believe the figure was. 

Q. And your participation, am I correct, was 
approximately—your five per cent participation in 
your share of the deal was about $910.41? 

A. I believe that figure is correct, sir. 

Q. When did you enter into the service. 

A. January 12, 1942. 

Q. At the time vou entered the service you had 
been deferred by the draft board on the ground that 
you were in an essential occupation ? 

A. I had been previously, yes, sir. 

Q. Had you had any discussions with your father 
at the time you left college with reference to your 
going into business with him ? 

me Yes, sir, I had. 

Q. Will you please state the substance of those 
conversations to the Court? 

A. J had asked immediately upon getting out 
of college and going back to work for the United 
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Packing Company, that I be given an opportunity 
of becoming a part owner of the company [132] at 
that time and sharing in the profits of the company. 
However, we had at that time—lI say ‘‘we’’ because 
I have been associated with the company for all my 
life, I mean, heard of it and everything—we had 
working arrangements with our Sales Manager, 
Claude Steiger, field men all over the valley, for 
various percentage deals, and my dad just couldn’t 
see fit at that time to let me in for more than five 
per cent. There wouldn’t have been anything left 
for my mother and father. 

@. Did he tell you that at the time? 

A. Yes, sir. We talked of that often because I 
not only was in the field, but put in a part of every 
day and evening in our offices at Fresno, and we 
discussed it quite often. 

@. When were you discharged from the service, 
Mr. Harkness? 

A. I was released from active duty and went 
on terminal leave, I think it was about the 6th of 
January, 1946. 

Q. You enlisted as a private? A. Yes, sir. 

Q. What was your rank when you came out? 

A. Major in the Air Corps, sir. 

Q. How long were you in the United States 
while you were in the service? From when till 
when ? 

A. I was in the United States for approximately 
two [133] years, from January 12, °42, the day I 
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enlisted, until I departed for overseas duty Decem- 
ber 23, 1943. 

Q. Where were you stationed the rest of the 
time ? A. India, China, and Burma, sir. 

Q. You were in India, China, and Burma from 
December, °43, or thereabouts, until the end of 
1945? 

A. Just about two years, sir, and I returned 
from overseas duty in December, ’45, took a couple 
of weeks in the mechanics of the Army to get me out. 

Q. Upon your discharge from the Army you 
were in Fresno? A. Repeat that, sir. 

Q@. When you were discharged from the Army 
you were in Fresno at the time, at the end of your 
terminal leave. You were in Fresno, as a matter 
of fact, from January, ’46. 

A. Yes. My terminal leave was from January 
until April, but all that time I was working for 
United Packing Company. 

@. As soon sa you returned to Fresno you started 
working for United Packing immediately, is that 


correct ? A. Yes, sir. 
@. And you have worked for United Packing 
ever since? A. Yes, sir. 


Q. That includes ’46, ’47, and ’48? 

A. Includes up to the present time, sir. [134] 

Q. Now, getting back to this conversation with 
vour father, at the time you worked for him during 
June to December of 1941, he stated to you that he 
couldn’t at that time permit you to participate. Did 
vou have any conversations regarding your future 
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relations with the business operated by your father 
and mother ? & Yes, sit. 

Q. You did have some conversation about it? 

A. Yes, sir. 

Q@. About when, during that period? 

A. Yes, sir. I was living with them. I was 
unmarried, and I talked to them very often. 

Q. About your future relations with the busi- 
ness ? A. Certainly. 

@. What was the substance of the conversations ? 

A. Well, inasmuch as most all of our field men 
were on a year-to-year basis, it was my understand- 
ing and a promise from my mother and father that 
at the conclusion of 1941 I would be allowed to pur- 
chase an interest in the United Packing Company, 
because my father and mother at that time could 
make other arrangements for the following year 
with the other employees, allowing larger percentage 
to be sold to me. 

Q. I direct your attention to Petitioners’ Ex- 
hibit 11-K, the partnership agreement of December 
ol, 1942. When did the ideas as to the signing of 
an agreement crystallize between you [135] and your 
father and mother? 

A. Well, we had been talking for a long time of 
it, but the actual, as you say, ‘‘crystallization’’ oe- 
curred during the summer and early fall of 742. 

@. Where were you stationed at that time? 

A. Over here in Marin County at Hamilton 
Field. 

Q. How long were you at Hamilton Field? 
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A. Around 13 months. 

Q. From when to when? 

A. November, 1942, until I—— 

Q. Went overseas? 

A. Departed, left there and flew to Miami, Flor- 
ida, to go overseas. 

Q. During that period you visited continuously 
in Fresno? A. Yes, sir. 

@. You were there 

A. Not continuously, but frequently. 

Q. Frequently you visited your family, and the 
discussion of these family affairs, participation in 
the business, took place, is that correct? 

A. Yes, sir. I both visited with them and with 
the business. I mean, I was home during the ship- 
ping season. 

Q. Did you participate at all in the business 
activities ? 

A. Not formally, but on just about every visit 
home I [1386] was in the office and at the various 
packing plants and so forth. 

Q. You talked to your dad about the conditions 
of the business? 

A. Dad and our other employees, yes. 

@. That was while you were in the service ? 

a Wesy-sir. 

The Court: That was in 742? 

The Witness: That was in °43, sir. 

The Court: °43? 

The Witness: Yes, sir. 

The Court: I thought he asked you about °42 


) 
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The Witness: Pardon, I understood that to be 
43. 

Q. (By My. Ehrlich): In ’42, where were you? 

A. In ’42 after my enlistment I went to Shep- 
herd Field, Texas, and then was transfered in 
March, I believe it was, to Fort Logan, Colorado. 
Then in May, I don’t recall the exact date, I was 
transfered to Presque Isle, Maine, in the Air 
Transport Command up there, and then in August, 
I beleive it was, I was transfered to the Officer 
Candidate School in Miami Beach, Florida. 

Q. Then—— 

A. Was commissioned in late October and was 
assigned to Hamilton Field. 

Q. You say you came to Hamilton Field in De- 
cember ? [137] A. No, in November. 

Q. November of 742? 

A. Yes. I had a few days travel time to spare, 
so I spent them at home, four or five days around 
the 8th or 9th of November until the 13th or 14th, 
some such date. 

@. You are familiar with this certificate of co- 
partnership, the articles of co-partnership, the cer- 
tificate of co-partnership transacting business under 
fictitious name is dated the 12th day of November, 
1942, and the acknowledgment of notary publie indi- 
eates that it was signed by your father, your mother, 
and yourself on the 12th day of Nevember, 1942. 
Is that about right? 

A. Yes, that’s right. And I was in Fresno at 
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the time that was drawn by our attorney, and I 
signed it at that time. 

Q. I direct your attention to Petitioners’ Exhibit 
11-K, partnership agreement dated December 31, 
1942. A. Yes. 

Q. You are familiar with that document? 

A, Ves cim 

Q. Do you recall about when you signed that 
document, approximately ? 

A. It was around the end of the year. 

Q. On one of your visits to Fresno, or was that 
sent to Hamilton Field? [138] 

A. No, there was a couple of documents involved 
there. It was drawn first, and I had agreed to most 
all the terms of it; however, my sister and brother- 
in-law did not agree, and I believe it was a little 
after the first of the year, probably in February or 
along in there when it was finally drawn and actu- 
ally acknowledged by signatures by all parties con- 
cerned, including my own. 

Q. You don’t recall whether you signed it in 
Fresno or Hamilton Field? 

A. I believe in Fresno, sir. 

@. Directing your attention to the River Ranch, 
you are familiar with the ranch which the Sorensens 
and the United Packing acquired 50-502 

A. Very familiar with it, sir. 

Q. That was acquired from—who was it acquired 
from? Do you remember the name of the indi- 
vidual ? A. Yes, F. Haranaga. 

Q. He was a Japanese? A. “Wesesir, 
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Q. Do you recall when that was acquired? 
A. It was 
Q. The second day of February, 1943. I have 


the deed here. A. Yes, sir. 

Q. Were you consulted about the acquisition of 
that? [139] A. Yes, I was. 

Q. Who consulted you? A. My father. 


Q. What was the nature of the discussion that 
you had with your father? 

A. As to the advisability of buying it or not. 
He knew that I was familiar with the ranch and 
had been on it many times for five or six years prior 
to that time when he handled the crops from that 
ranch. 

@. You handled this? 

A. United Packing Company. I am speaking of 
‘“we’’ as United Packing Company at that time. 

Q. United Packing Company had been handling 
the produce grown on this ranch? mv Mest 

Q. That had been part of your functions while 
you had been active with United Packing? 

A. Yes. I had been on the ranch and knew the 
crops and how valuable they were to the rounding 
out of our United Packing Company shipping pro- 
gram. 

Q. And you testified and the Court properly cor- 
rected us that these activities which you have testi- 
fied to, | mean your discussions with your family 
and visits to the office and to the packing plants, the 
operations of the United Packing Company oc- 
curred during your temporary stays in Fresno 
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while [140] you were on leave from Hamilton Field 
during the year 19437 

A. I did testify to that. That is a fact, sir. 

Q. Those talks occurred during °43? 

ie Vos sit. 

Q. For the 13 months while you were at Hamil- 
ton Field? 

A. November to the following December, yes, sir. 

Q. From November, 742, to December, *43, and 
just before you left for India? 

m, Rats right, sir 

Q. And you had similar conversations, as I un- 
derstand, with your father about problems that 
arose in connection with the United Packing busi- 
ness activities during that particular time? 

A. I did, quite extensively, yes, sir. 

Q. When you were in Fresno, did you live at 
home ? A. Yes, sir: 

Q. By the way, at the time you entered into the 
service there was owing to you the sum of $1,326.78 
for part of the compensation you were entitled to 
as a result of your activities with your father’s en- 
terprise, is that correct, with United Packing? 

mm Wes, Sir. 

Q. ‘That was credited in the transaction whereby 
you acquired the one-quarter partnership interest 
under the partnership [141] agreement for $34,500? 

A. Well, mine was $33,000 something, I believe. 

Q. It was $34,560.40 less this amount of $1,- 
326.73, which was credited to the original purchase 
price; is that correct ? A. That is correct, sir. 
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Q. And you gave your father this note for—I am 
showing you Petitioners’ Exhibit 16, promissory 
note for $33,168.35 ? 

A. Yes, that would be for the balance that I 
owed. 

Q. To acquire the partnership interest, the other 
portion being paid by you by your father credit- 
ing—— 

A. The money I had left with the United Pack- 
ing Company. 

Q. Toward the purchase price of your interest 
in United Packing? A. That is correct, sir. 

Q. At that time, Mr. Harkness, I mean during 
the year *42, you had engaged in several other deals 
where independent of the United Packing you had 
made approximately between $4,000 and $5,000; is 
that correct ? A. That is correct, sir. 

Q. Those were deals of similar character as those 
conducted by United Packing. I mean, they were 
fruit and vegetable deals, grape deals? [142] 

A. Yes, it’s the field with which I was familiar, 
and therefore I would invest in something I knew. 

Q. Individually you invested in it? 

A. Yes, sir. 

Q. And as a result of those deals, you had a few 
thousand dollars independent resource, is that cor- 
rect ? ih, “Nes; sir. 

Q@. At this time you were not married, were you, 
Mr. Harkness? A. No, I was not, sir. 

@. You stated that you had no objection to the 
original contract as submitted. 
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A. No material objection. I appreciated my sis- 
ter and brother-in-law’s viewpoint on it, but I had 
agreed verbally that the articles of co-partnership 
were substantially what my ideas were, and what 
I understood all along. 

Q. You didn’t see your sister very often during 
that period, did you? 

A. No, sir; I didn’t see her at all, I don’t believe. 

Q. You didn’t see her at all? 

A. I didn’t see her for a good many years right 
there at that time. 

Q. During this period had you had any writings 
between you and your parents during the year 7°42 
while you were away, with reference to the partner- 
ship? [143] A. Yes, sir. 

Q. Did you keep any of those letters? 

A. No, sir. 

Q. Discussing the various provisions and what 
was being considered, is that correct ? 

A. The letters and correspondence, yes, sir. 

. Let me ask you this: when, in November of 
"42, you signed the certificate of doing business 
under fictitious name, Petitioners’ 15, you were in 
Fresno, at that time you discussed at length and in 
minute detail the provisions of the contract, did you? 

A. That is, the question was in November of °42? 
Yes, sir. 

Q. Did they present you with a proposed draft 
at that time, do you remember ? 

A. I don’t believe the final document had been 
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drawn, just substantially what we were going to 
include init. I don’t remember, I don’t believe Mr. 
Hansen had drawn the document at that time, the 
final one. 

@. Where were you on or about January, 1945? 

A. January of *45 I was in Bengal, India, sir. 

@. Had you previously to that time been con- 
sulted with respect to the participation of your 
brother-in-law in the United Packing Company? 

A. Oh, yes, sir, by correspondence, and when I 
was in [144] Hamilton Field in ’43 it was under- 
stood we understood that when he got out he was 
going into the company. 

@. And you were then aware of the fact that 
when he retired from the armed service that he 
would become a partner participating with your sis- 
ter in a one-quarter interest? A. ~ Yes; sir. 

Q. Do you recall where that supplemental agree- 
ment of January, 1945, was signed, wherein and 
whereby Mr. Colgate became a member of the part- 
nership ? A. What was the question, sir? 

Q@. Do you remember where you signed that 
document, the document I am referring to, the agree- 
ment ? 

A. When my brother-in-law came in the busi- 
ness, is that the one you are speaking of, sir? 

Q. Do you recall when you signed that? It is 
dated the 16th day of January, 1945. 

A. Why, I signed that later, sometime after that 
particular date. It was mailed to me overseas inas- 
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much as it materially changed the partnership and 
they wanted me to actually approve any entry of a 
fifth party in the partnership. 

Q. Where did you sign it, do you recall? 

A. I signed it while I was in India, sir. 

Q. This was sent to you and you signed this 
while you were in India, is that correct? [145] 

A. Yes, sir, although I had left authority at 
home with my father that in any case that arose that 
he had my power of attorney in case it was needed 
in any emergency. 

Q. But they sent that document to you and you 
signed it in India sometime after January 16, 1945? 

A. Yes, sir. 

Q. Ina period of 30 or 60 days, would you say? 

A. It took considerable time to get mail over and 
back, yes, sir. 

@. But within a reasonable time after that date? 

ma. Yes sir. 

Q. Mr. Harkness, I direct your attention to the 
year 1946. The stipulation indicates that you were 
—withdraw that. 

I direct your attention to the year 1946. On the 
1ith day of January, the members of the partner- 
ship, which consisted of members of vour immediate 
family A. Five of us, yes. 

Q. and your brother-in-law, executed an 
agreement dated the 11th day of January, 1946, 
which provided for the compensation which your 
father, your brother-in-law, and you were to receive. 
Do you recall that? A. Yes, su. 
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Q. When did you commence working for the 
United Packing Company after your discharge? 
A. Immediately, sir. 


Q. That is, in January, 46? A. Yes, sir. 
Q. This agreement is dated the llth day of 
January, 1946? A. Right after I returned. 


Q. This agreement provides for a salary which 
you were to receive from the United Packing, does 
it not? A. Yes, sir. 

Q. That was on a percentage basis? 

A. Yes, sir. It was on the same basis that prior 
employees with the United Packing Company 
shared. I had taken the same percentage Mr. 
Steiger did. 

Q. It appears here that that was 25 per cent. 

im Nes, ir, 

Q. What did you do for United Packing? What 
were your duties during the year 1946? 

A. I was General Assistant to my father in the 
over-all management of the entire business, and in 
particular handled three areas. 

Q@. What areas? 

A. Madera County operation where we packed 
plums and nectarines and peaches, and actually 
grew some nectarines and peaches; and then the 
canteloupe shipping operation in Mendota, west of 
Fresno, and at the culmination of the canteloupe 
deal, [147] the Tulare County operation of the 
United Packing Company where we shipped grapes 
on into about Thanksgiving time. 

Q. The stipulation sets forth that for your serv- 
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(‘Testimony of Floyd James Harkness, Jr.) 

ices rendered to the United Packing Company dur- 
ing the year 1946 you received the sum as compen- 
sation of $57,984.75; is that correct? 

A. Yes, sir. It is 25 per cent of the net profits, 
I believe. 

Q. I direct your attention to the year ’47. You 
performed services for the United Packing? 

a. Mes, Gr. 

Q. What was the character of the service? 

A. I believe they corresponded just about exactly 
to °46. 

Q. And you received in your participation—your 
salary was in the form of a participation in the net 
profits ? A. Yes, sir. 

Q. The stipulation shows that for the year 1947 
you received $53,635.13; is that correct ? 

A. As my salary, yes, sir. 

Q. As your salary. Now, you are still employed 
by the United Packing Company? 

A Yess sir, 

Q. And you worked during the entire year °48? 
What was the nature of your services? [148] 

A. As Assistant General Manager. 

Q. The same as presently ? 

A. The same, except we didn’t have a Madera 
County operation this year, and instead went more 
extensively into Tulare County where we operated 
two packing plants there. 

Q@. Was your salary for services in the nature 
of participation ? A. For ’48? 
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(Testimony of Floyd James Harkness, Jr.) 
Yes. ro lige 
It hasn’t been decided yet? 
Yes, it has. The books are being closed. 
You are getting participation in the profits? 
Yes, sir. 
And your participation in the profits, I am 
talking about salary, I am not talking about your 
partnership interest, [ am talking about payment to 
you for services rendered—— 

A. Yes, sir, of the net profit, yes, sir. 

Q. And your father, likewise? A. Yes, sir. 

@. I direct your attention to the agreement of 
January 4, 1943, which is the document signed by 
the four members of your family, and fixing the 
compensation, among other things, of your father, 
at 75 per cent of the net income of the said [149] 
United Packing up to $100,000, and then making 


OFrPOPod 


distribution of the balance. A. Yes. 
Q. Do you recall where you were when you 
signed this? A. ‘That was when, sir? 


Q. In January, 1943. 

A. I was at Hamilton Field. 

@. Do you recall signing this document? 

A. Yes, sir. I believe it was mailed to me and 
I returned it, although we had talked of it pre- 
viously. That was just a formality of signing it at 
that time. 

Q. You had talked it over previously with your 
father ? A. Certainly. 

Q. And your mother ? A. Yes. 


244 Molly A. Harkness vs. 


(Testimony of Floyd James Harkness, Jr.) 

Q. And you agreed upon that as the compensa- 
tion which your father should receive as provided in 
the agreement? A. Yes, sir. 

Q. I direct your attention to your capital ac- 
count, Mr. Harkness, and it appears in Exhibit 6-P, 
Page 4, that on your capital account there was in 
the year ’44, December 31, the following item of 
eredits to increase capital to $65,000: $30,439.60. 
You are familiar with the fact that you were increas- 
ing the capital of the partnership in order to aid 

A. That was our understanding all along, sir, 
that [150] when we had accumulated sufficient profits 
to increase the capital that we would. 

Q. And the capital account indicates that during 
the years °43, ’44, and ’45 you withdrew very little 
if any funds whatsoever, and allowed those funds 
to accumulate with United Packing Company. Is 
that correct ? A. Yes, sir. 

@. In the year 1946, upon your return, you made 
substantial withdrawals: May 28, Collector of Inter- 
nal Revenue, $41,423.52; May 28, for ’44 tax, Col- 
lector of Internal Revenue, $35,645.15; June 14, 
Collector of Internal Revenue, 1945 tax, $28,654.87. 

Then, other than those withdrawals, the capital 
account on the books of the partnership show that 
you have withdrawn very little funds. 

A. That’s right, except for the payment of in- 
come tax during ’46. I had received a salary though, 
and used that. 

@. You mean salary from the government? 
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(Testimony of Floyd James Harkness, Jr.) 

A. Oh, no, sir, 46. No, sir. You are speaking 
of ’46, I believe. 

@. That’s right, I am talking of the year’ 46. 
Up to that time you had withdrawn very little if 
any funds. In the year ’46 you made these large 
withdrawals for income tax purposes on your re- 
turn. A. Yes, sir. [151] 

Q@. By the way, you made the statement, you say 
you received a salary in 746 of $57,984.75. 

A. That was the same salary that previous em- 
ployees had received. 

Q. Jam asking that, and that was withdrawn by 
you? A. Yes, ‘sir. 

Mr. Ehrlich: That is all. 


Cross-EHxamination 
By Mr. Mather: 


Q. Mr. Harkness, I am a little confused. I think 
you testified, as did some of the other witnesses, that 
you executed that agreement which is Exhibit 11-K 
on or about the date it bears, December 31, 1942. 

Mr. Ehrlich: That is not his testimony. 

The Witness: I was just going to say that, Mr. 
Ehrlich. 

That is not what I testified, sir. 

Q. (By Mr. Mather): When did you execute it? 

A. Oh, as I said, probably in February of 43. 

Q. February of ’43? 

A. I believe that was approximately the date. 
I don’t recall the exact date of the instrument, sir. 
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(Testimony of Floyd James Harkness, Jr.) 

Mr. Ehrlich: he notary’s certificate attached 
says the 27th day of February. That is, the notary’s 
certificate [152] as to the signatures of the Hark- 
nesses. And the Colgates’ notary’s certificate in 
Franklin County, State of Ohio, is the 10th of 
March, °43. 

Mr. Mather: Well, now, does the exhibit before 
the Tax Court show these dates of acknowledgment ? 

Mr. Ehrlich: JI don’t think they do. 

Mr. Mather: The reason I want to clear this up 
is because I was under the impression that they 
were executed on or about the dates they bear, and 
IT want to find out how the daughter didn’t agree 
to them and signed them at a later date, and what 
the changes are. 

Mr. Ehrlich: Jf not, may we correct the record 
to substitute it? 

The Court: Yes. The complete copy should in- 
clude the notarial certificates. 

Mr. Ehrlich: I am pretty sure they don’t, your 
Honor. 

Mr. Mather: Let it be stipulated then that the 
notarial seal on Exhibit 11-K shows the signature 
by Floyd J. Harkness, Molly A. Harkness, and 
Floyd James Harkness, Jr., to be on the 27th day 
of February, 1943, and that the signature of Har- 
riet Harkness Colgate is on the 10th day of March, 
1943. 

Mr. Ehrlich: All right. 

The Court: The record may show that as a stipu- 
lation [153] of the parties. 
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(‘Testimony of Floyd James Harkness, Jr.) 

Q. (By Mr. Mather): Was this correspondence 
about the partnership agreement that you had with 
your father or mother, was that longhand corre- 
spondence or correspondence from United Packing 
Company, typewritten correspondence ? 

A. JI don’t believe it was officially United Pack- 
ing Company correspondence. I was home at 
Christmas time in 742, spent Christmas with my 
parents, and we talked of it at length then. 

Q. Iam talking about correspondence. 

A. I think most of it was in person, sir. 

Q. Longhand rather than typed? 

A. No, sir, in person, talking to my parents 
while I was in Fresno. 

Q. You testified that you had considerable cor- 
respondence. 

A. I did, sir, but during the fall of °42. 

Q. I am asking, was that typewritten or long- 
hand correspondence? A. Well—— 

Q. Do you reeall? 

A. In the case of my father it would be type- 
written, and my mother, it would be longhand, sir. 

Q. Have you searched United Packing Company 
for any [154] of that correspondence? 

A. Well, he wrote that at home in the evenings, 
I know, and he used my own typewriter to cor- 
respond with me from home. It was informal in 
nature, most of it, but it concerned our business 
association to a great extent. 

Q. Most of the key employees that were em- 
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(Testimony of Floyd James Harkness, Jr.) 
ployed by United Packing Company other than 
Sorensen were with them in 1946, weren’t they ? 

A. Some of them were and some of them were 
not. 

@. Well, I am saying most of them. 

A. No, I don’t think the majority of them were. 

Q. Well, have you looked at Exhibit 

A. During the war we had gone in with Mr. 
Mazzie down in Bakersfield and grown vegetables, 
potatoes and rutabagas and other things, and that 
deal, of course, had been terminated. 

Q. Have you looked at Exhibit 5-A attached to 
the stipulation of facts showing the bonus paid in 
addition to regular monthly salaries to the em- 
ployees? 

A. By that identification I don’t know what you 
are talking about, sir. I am fairly familiar with 
most all the percentage deals we have had with 
various employees, sir. 

Mr. Mather: That 1s all. 

The Court: That is all, Mr. Harkness. 


(Witness excused.) [155] 


The Court: Any other witnesses ? 

Mr. Ehrlich: None, your Honor. 

The Court: Petitioners rest? 

Mr. Ehrlich: Yes, your Honor. 

The Court: Have you any evidence to offer ? 
Mr. Mather: No, your Honor. 

The Court: Both parties rest. 
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You may have 45 days for simultaneous briefs, 20 
days for answering briefs. 
That concludes the hearing at this time. 


(Whereupon, at 4:25 o’clock p.m., the hear- 
ing in the above-entitled matter was concluded. ) 


13°T CONo. 129 
The Tax Court of the United States 
Docket Nos. 16407, 16408 


MOLLY A. HARKNESS, 


Petitioner, 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
FLOYD J. HARKNESS, 
Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Promulgated December 22, 1949. 


On the facts, held, that when sole proprietorship 
was converted into a family partnership in 1948, 
neither petitioners nor thei son and daughter in- 
tended to join together in the present conduct of 
the business, and, therefore, the partnership was 
invalid for tax purposes in that year. Commis- 
sioner v. Culbertson, 337 U. 8. 733. 


250 Molly A. Harkness vs. 


PHILIP H. EHRLICH, ESQ., 
R. J. HECHT, ESQ., 
LE ROY H. GUNTHER, ESQ., 


For the petitioners. 


T. M. MATHER, ESQ., 


For the respondent. 


FINDINGS OF FACT AND OPINION OF 
Mat LAx *COURE 


The above-entitled cases were consolidated for 
hearing. Respondent determined a deficiency in 
the income tax liability of petitioner Floyd J. 
Harkness in the amount of $65,367.27 for the cal- 
endar year 1943 and a deficiency in the income tax 
liability of petitioner Molly A. Harkness in the 
amount of $64,781.64 for the same year. The only 
issue raised in this proceeding is whether a valid 
family partnership existed between petitioners and 
their children, Floyd J. Harkness, Jr., and Har> 
riet H. Colgate in the operation of United Pack- 
ing Co. in 1948. 


Findings of Fact. 


Part of the facts were stipulated and are so 
found. 

Petitioners, Floyd J. Harkness and Molly A. 
Harkness, are individuals residing In Fresno, Cali- 
fornia. They filed their separate income tax re- 
turns for 1943 with the collector of internal 
revenue for the first district of California. Peti- 
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tioners were married July 14, 1915, and have made 
their home in California ever since. They have 
two children, Floyd J. Harkness, Jr., and Harriet 
Harkness Colgate, born in 1918 and 1920, re- 
spectively. 

Harkness, Sr., has been a grower and shipper of 
fruits and vegetables since 1918. Prior to 1937 he 
engaged in this occupation first as an employee of 
various concerns and then as a member of two 
successive partnerships operating under the name 
of United Packing Co. In January, 1937, Petitioner 
bought out bis partner and commenced operating 
the business as a sole proprietorship under the 
same name. Molly Harkness, as his wife, owned 
the assets of the business in community with him. 
The company specialized in packing and shipping 
cantaloupes, carrots, peaches, plums, nectarines 
and grapes. Some commodities were raised by the 
company itself while others were bought from 
farmers on a cash basis. Still other produce was 
packed and shipped by the company on a commis- 
sion basis. For the purposes of its business 
United Packing Co. operated ranches and packing 
houses, and manufactured and stocked packing 
materials. Its main office was located in Fresno, 
but its operations covered a large area in the San 
Joaquin Valley extending northward 1388 miles to 
Lodi and southward 127 miles to Arvin. At the 
close of 1942 the gross proceeds and net income 
earned by United Packing Co. amounted to $1,- 
468,119.64 and $141,790.95, respectively. 

During the years up to 1942 petitioners’ two 
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children were occupied primarily in obtaining an 
education, though each performed some services in 
their father’s business. Harkness, Jr., attended 
schools until June, 1941, when he graduated from 
college with a major in commerce. T'rom 1934 
until 1941 he worked in his father’s business dur- 
ing summer vacations and in 1937 he quit school 
for six months to help his father launch the sole 
proprietorship. From June, 1941, until January, 
1942, he devoted his full time as an employee of 
United Packing Co. working as a ‘‘regular field 
man’’ at a salary of $150 per month plus a five per 
cent bonus of approximately $910. During this 
six-months’ period he also earned four to five thou- 
sand dollars in independent deals in the fruit and 
vegetable business. On January 12, 1942, he en- 
tered the United States Air Corps as a private. At 
the close of 1942 petitioners’ son still had a credit 
on the books of the sole proprietorship of $1,412.05 
for prior services performed. He owned no sub- 
stantial property outside of these earnings at that 
time. 

Harriet Harkness finished her schooling in June, 
1942, when she graduated from college. During 
summer vacations she had occasionally performed 
secretarial services in her father’s business. Har- 
riet worked full time as a secretary at United 
Packing Co. from June until August, 1942, at which 
time she married William H. Colgate, Jr., who 
was then serving in the United States Army. Fol- 
lowing her marriage she spent her time housekeep- 
ing for her husband at various military posts in 
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the United States until October, 1944. She owned 
no significant amount of property at the time of her 
marriage. 

Harriet’s husband, William Colgate, had resided 
in Fresno County, California, all his youth and 
had been an acquaintance of the Harkness family 
for a number of years prior to his marriage in 
1942, He attended college, majoring in commerce, 
and during summer vacations was employed by 
Peerless Pump Company, the largest supplier of 
wrigation pumps in the San Joaquin Valley. Col- 
gate later quit school and worked full time for this 
company for nine months before enlisting in the 
United States Army in March, 1941. This was in 
keeping with his desire to devote his career to 
agricultural pursuits in the Valley. As an assist- 
ant foreman aiding in the installation of extensive 
utigation systems, Colgate acquired considerable 
knowledge of the mechanics of irrigation. After 
his marriage to Harriet, they were stationed at 
Columbus, Ohio, during the latter part of 1942 and 
throughout 19438. 

In the fall of 1942 Harkness, Sr., became con- 
vineed that it would be advantageous to convert 
the operation of his fruit packing and shipping 
business from a sole proprietorship to a partner- 
ship composed of his wife, himself and his two chil- 
dren in the coming year. Many reasons dictated 
that decision. Primarily he desired to obtain the 
services of his son and son-in-law in the business. 
He felt that as a result of their college education 
and the practical experience they had gained pur- 
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suing agricultural employment in the Valley that 
they would make skilled, competent supervisors 
capable of overseeing the widespread operations of 
the company. Secondly, from his experience in 
the fruit and vegetable packing industry, Harkness 
believed that it was essential to increase the capital 
investment in the company by allowing annual 
profits to remain in the business. This was neces- 
sary not only to permt payment of extensive oper- 
ating expenses, to allow for expansion of company 
facilities and equipment and to develop new busi- 
ness, but also to meet the exigencies of bad crop 
year's when the company’s income declined drasti- 
cally. Furthermore, in 1942 fruit packers were an- 
ticipating a decline in profits due to labor shortages, 
low transportation priorities for their produce, and 
the probability that prices would tumble as in 
World War I. These circumstances only increased 
the need for increasing the capital reserve of United 
Packing Co. Yet it had been Harkness’ experience 
in past years that to hold qualified supervisory 
personnel it was necessary to pay them large 
bonuses or percentages of profits which they in- 
variably withdrew from the business and often 
used to set themselves up in competition with him, 
thus draining the company’s capital. He felt the 
only way to retain profits in the company was to 
bring into the business persons who felt as he did. 
Through long discussions with Harkness, Jr., and 
William Colgate petitioner knew that they agreed 
with him that only a reasonable amount of the 
profits should be withdrawn from United Packing 
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Co. and the rest of the net income should be allowed 
to accumulate in the business. 

While Harkness, Sr. was well aware that neither 
Floyd, Jr., nor William Colgate would be available 
to serve United Packing Co. for the duration of 
the war and he would be the only active partner 
in the meantime, yet he desired them to acquire an 
interest in the company at this time to guarantee 
their future help in running the business after 
their release from the Army. 

Trurthermore, formation of the partnership ac- 
corded with the wish of Harkness, Sr., to give his 
children an opportunity to make good. Even when 
Floyd, Jr., was a boy he and his father planned 
for the day when the former would be a full-fledged 
partner. After graduation from college in 1941 
Harkness, Jr., had pressed his father to give him 
the status of a partner in the business, and while 
Harkness, Sr., had too many financial commitments 
to do so in that year, yet he promised his son he 
would make provision for him to purchase an in- 
terest in the business. Now petitioner desired to 
fulfill that promise. It was long understood that 
if one child was given an opportunity to participate 
in the business, the other would be given an equal 
opportunity. Offering Harriet an opportunity to 
become a partner in his business not only fulfilled 
this pledge, but was a long step toward securing 
the eventual services of her husband which peti- 
tioner so greatly desired. 

While Harkness, Sr., consulted a lawyer conecern- 
ing the feasibility of converting his business into 
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a partnership and was thus aware of the tax saving 
possibilities inherent therein, yet this fact was only 
a secondary consideration with him, and he would 
have entered into this arrangement regardless 
thereof. 

During the fall of 1942 Harkness, Sr., held 
lengthy conversations with his son, who was sta- 
tioned at a nearby airfield, regarding the proposed 
partnership. Harkness, Jr. eagerly accepted the 
ehance to buy an interest in United Packing Co. for 
this had been his great desire for many years and 
assured him of full participation in the business 
on his return from the service. Petitioners and 
young Harkness then definitely planned to convert 
the business into a partnership starting in 1943. 

Over the same period of time Harkness, Sr. also 
corresponded with his daughter and offered her 
elther the opportunity to invest in United Packing 
Co. or some other enterprise. Furthermore, it was 
understood that if she decided to come into her 
father’s business, her husband, William Colgate, 
would be allowed to participate in the partnership 
following his release from the Army. Harriet and 
William Colgate debated at length whether it was 
advisable for her to buy an interest in her father’s 
business or invest elsewhere. Finally Harriet exer- 
eised her option to procure an interest in United 
Packing Co. after her husband determined he 
wanted to be associated with United Packing Co. 
upon his return from the service. 

Thus by November, 1942, petitioners and both 
their children generally agreed to the formation 
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of a partnership for the operation of United Pack- 
ing Co. in the coming year, though the details of 
the partnership relationship had not been worked 
out. A ‘Certificate of Co-Partnership Transacting 
Business under Fictitious Name” was executed on 
November 12, 1942, which petitioners and young 
Harkness signed on that date and Harriet signed 
on November 28. It stated that the four were co- 
partners carrying on business under the name of 
United Packing Co. and that Harkness, Sr. was 
the general manager in full charge of all business 
operations. ‘This certificate was published in a local 
paper and later filed with the county recorder of 
Fresno County. 

On December 31, 1942, ‘‘Articles of Partner- 
ship,’’ providing the detailed terms of the pro- 
posed partnership, were drafted and met the ap- 
proval of all but Harriet Colgate, who refused to 
sign until provisions as to control of the business 
and as to purchase of a deceased partner’s share 
were modified. 

On January 1, 1948, petitioners transferred to 
United Packing Co., a partnership, most of the 
assets and some of the habilities of United Pack- 
ing Co., sole proprietorship, existing on December 
31, 1942, resulting in a net worth of $138,241.61 for 
the partnership on that date. Harkness, Jr. and 
Harriet Colgate each bought a one-fourth interest 
in the partnership for $34,560.41, equivalent to one- 
fourth of its net worth. To pay Harkness, Sr. for 
his share in the partnership the son used $1,392.05 
of the credit he had earned as compensation for 
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prior services rendered the sole proprietorship and 
on January 2, 1943, signed a promissory note for 
the remaining $33,168.35 with interest at four per 
cent per annum. Harriet Colgate purchased her 
partnership interest from her father with a promis- 
sory note dated January 2, 1943, for $34,560.40 plus 
four per cent interest per annum. William Colgate 
joined her on the note as co-maker. No collateral 
was required on either note. 

These transactions were reflected on the books 
of United Packing Co., co-partnership, as of Janu- 
ary 1, 1948. It showed assets of $142,861.03 and 
habilities of $4,619.92 and a net worth of $138,- 
241.61. Capital of the partnership was stated to 
be $138,241.61 resulting from contributions of 
$34,560.41 each from the three Harknesses and 
Harriet Colgate. 

On January 4, 1943, pending acceptance by Har- 
riet Colgate of the articles of partnership drafted 
on December 31, 1942, Harkness, Sr., Molly Hark- 
ness, Harkness, Jr., and Harriet Colgate signed a 
supplemental agreement fixing compensation and 
distribution of partnership profits among the part- 
ners. The salary of Harkness, Sr., as general man- 
ager of the partnership, was fixed at 75 per cent of 
the first $100,000 of the partnership net income. 
There was no provision for salaries for the other 
partners. ‘The remainder of the first $100,000 of 
partnership net income was to be divided equally 
among the partners, as were any profits over that 
amount. Paragraph three of this supplemental 
agreement stated: 
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It is understood and agreed that the pay- 
ment of the 75% of the net income as provided 
for, is being made to first party on account of 
the fact that he is the only active co-partner 
in said business at this particular time and 
will continue as such during the duration of 
the present war. 


During January, 1948, Harkness, Sr. discussed 
with the Colgates the modifications sought by Har- 
riet Colgate in the partnership agreement drafted 
on December 31, 1942. Harriet withdrew her ob- 
jections when the original draft was altered to 
meet her demands. The reformed partnership 
agreement was signed by the three Harknesses on 
February 27, 1943, and by Harriet Colgate on 
March 10, 19438. The terms of this agreement were 
as follows: 

These Articles of Co-Partnership, made and en- 
tered into this 31st day of December, 1942, by and 
between Floyd J. Harkness, first party, Molly A. 
Harkness, second party, Floyd James Harkness, 
Jr., third party, and Harriet Harkness Colgate, 
fourth party, the first, second and third parties 
being residents of the County of Fresno, State of 
California, and fourth party being a resident of 
Columbus, Franklin County, Ohio: 


Witnesseth: 

That the said parties hereto for themselves, their 
heirs, executors, administrators and assigns agree 
to become ¢co-partners in the business of carrying 
on a general business of growing, packing, shipping 
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and distributing of fresh fruit and vegetables in the 
State of California, including the purchasing and 
selling of any and all kinds of real and personal 
property necessary in carrying on and conducting 
said business, and said business shall be conducted 
under the firm name and style of ‘‘United Packing 
Co.”’ from January Ist, 1943 until such time as the 
said co-partners shall mutually agree to dissolve 
said co-partnership, or the said co-partnership shall 
be otherwise as hereinafter provided dissolved, and 
that the terms upon which the said parties have 
entered into said co-partnership are hereinafter 
stated as follows, to-wit: 

That the said business of growing, packing, 
shipping and distributing of fresh fruit and vege- 
tables and any other business which shall be inci- 
dental and necessary thereto, shall be carried on 
in the State of California and that the principal 
place of business of said co-partnership shall be in 
the Rowell Building in the City of Fresno, County 
of Fresno, State of California or at any other place 
or places as the partners shall hereafter determine 
and that the firm name and style of said co-partner- 
ship business shall be United Packing Co., with 
real and personal property belonging thereto lo- 
eated in the Counties of Kern, Tulare, San Joaquin 
and Fresno, State of California. 

It is understood and agreed by and between the 
parties hereto that said first party has been con- 
ducting the above mentioned business individually 
under the firm name and style of United Packing 
Co., and that he and Molly A. Harkness, his wife, 
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second party herein, have been the owners of all the 
real and personal property, equipment and ma- 
terials that are now used in carrying on said busi- 
ness, together with such moneys as may now be on 
deposit in the name of the said United Packing Co. 
and together with any and all outstanding accounts 
owing as of this date, the said Floyd J. Harkness 
and Molly A. Harkness, first and second parties 
herein, do by these presents, sell, convey and set 
over, an undivided one-fourth partnership interest 
in and to all of the partnership property of the 
United Packing Co. to each of the third and fourth 
parties, namely, Floyd James Harkness, Jr., and 
Harriet Harkness Colgate, and from this date on 
each of the said co-partners above named, shall be 
and become the owners of an undivided one-fourth 
interest of all of the property of the said co-part- 
nership doing business under the firm name and 
style of United Packing Co. and that the real and 
personal property which shall compose the capital 
of the said co-partnership and belong to the newly 
organized co-partnership is described in a Schedule 
marked Exhibit ‘‘A’’ and attached hereto and made 
a part of this agreement as if herein fully set out, 
and that there shall also belong to said co-partner- 
ship any and all other assets which now belong to 
said co-partnership and are not herein described 
as well as any and all other assets which may 
hereafter belong to said co-partnership; that all 
thereof shall belong equally to all of the partners 
herein named and in consideration of said first 
party conveying all of said real and personal prop- 
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erty to said co-partners being conducted under the 
firm name and style of the United Packing Co., and 
which is agreed to be of the net value of $138,- 
241.61, that the said third and fourth party shall 
each execute in favor of first party a promissory 
note in the sum of $34,560.40, payable in the man- 
ner as therein set forth to first party, and which 
sum shall be the purchase price for their undivided 
one-fourth interest in and to all of the assets of said 
co-partnership. 

It is understood and agreed by and between the 
parties hereto that the said first and second parties 
are husband and wife and that all of the property 
which said first party is on this date conveying to 
the newly formed co-partnership, in which all of 
the above named parties are equal partners, has 
been accumulated by first and second parties dur- 
ing their married life and is the community prop- 
erty of first and second parties and that one-half 
thereof, by reason thereof, is the property of said 
second party and that the said second party does 
herewith join first party in the conveying of all of 
the said assets herein described to the said eo-part- 
nership so that from this date on, all of the said 
property now belonging to the said United Packing 
Co. and any and all other property which may 
hereafter belong to said co-partnership shall be 
owned equally by all the said co-partners. 

It is understood and agreed by and between the 
said co-partners that said first party shall be, and 
is from this date on made the general manager of 
said co-partnership, and that he shall be in full 
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charge of all business operations of said co-partner- 
ship and that he shall have the full right to con- 
duct the business of said co-partnership in such 
manner as he may desire, including the selling of 
any and all of the partnership assets and the pur- 
chasing of such other property as he may desire in 
the name of said co-partnership together with the 
right to borrow such money as he may deem neces- 
sary to carry on said business and in consideration 
thereof it is understood and agreed that first party 
is to receive for his said services a certain percent- 
age of the net profits of said business to be agreed 
upon between all of the partners herein from time 
to time as they may agree upon between themselves, 
and that the balance of the net income of said eo- 
partnership shall be equally divided between all 
of the co-partners herein at such time or times as 
they may agree upon, provided however that any 
profits which third and fourth parties are entitled 
to receive shall be paid to first party and applied 
by him first, to any payment which first party may 
have advanced to third and fourth parties, together 
with interest thereon and the balance thereof, if 
any, shall be applied by first party in the payment 
of the promissory notes which the said third and 
fourth parties have executed in favor of first party 
for the purchase price of their share in said co- 
partnership business. 

It is understood and agreed that the said first 
party as general manager, and anyone of the other 
co-partners acting together shall have the right to 
bind the said eco-partnership in such manner or 
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form as they may deem necessary, 1n order to carry 
on the business of the said co-partnership, and that 
no other co-partner shall have the right to in any 
manner bind the said co-partnership, and that no 
eo-partner shall have the right to in any way sell, 
assign, set over, transfer or hypothecate his un- 
divided one-fourth interest in said co-partnership 
without first obtaining the written consent of two 
other co-partners. 

It is understood and agreed that said first party 
as general manager of said co-partnership shall 
devote such portion of his time and attention to the 
conducting and carrying on of said business, as he 
shall deem necessary and proper but that he will 
at all times use his own good judgment and best 
efforts and experience in carrying on said business 
for the best interests of all parties concerned and 
that second, third and fourth parties shall not de- 
vote any time or attention in carrying on said busi- 
ness unless hereafter agreed upon by and between 
any three of said co-partners and at that time it 
shall be agreed upon by and between any three of 
said partners as to what the compensation shall be 
for the services which third or fourth partner may 
contribute towards the carrying on of said co- 
partnershp business. 

It 1s understood and agreed that there shall be 
kept at all times a complete set of books of account 
wherein there shall be entered any and all records 
and transactions of said business and that the said 
first party shall have complete charge thereof and 
that said books shall be under his immediate super- 
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vision and that the said first party shall have the full 
charge of the collections and expenditures of all of 
the moneys received and taken in, in the carrying on 
of said business, and that all of the business trans- 
actions of said first party in carrying on said busi- 
ness shall be binding on all of the said co-partners. 

It is understood and agreed in this connection that 
first party will render on the 1st of each year a 
true and full statement and account of the profits 
or losses of said business and all other matters and 
transactions done and performed in connection with 
said business. 

It is understood and agreed by and between the 
parties hereto that upon the consent of the manag- 
ing partner and two of the remaining partners that 
the capital of the partnership may be increased to 
such sum as may be determined by them, and that 
thereafter each of the partners shall contribute 
their respective share of the capital increase. In 
the event the managing partner and two of the 
other partners desire to reduce the capital of the 
partnership or withdraw profits, then such de- 
termination shall become binding upon all the part- 
ners hereto. 

It is further understood and agreed by and _ be- 
tween the parties hereto that each one of the part- 
ners will not, without the previous consent in 
writing of the other partners, enter into any bond 
or become bail or security for any person or per- 
sons or do or suffer to be done anything whereby 
the capital or property of the co-partnership may 
be taken by execution and that each partner shall 
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punctually pay his own separate debts and should 
anyone of the said co-partners become financially 
involved in outside interests so that his share in 
the said eco-partnership business shall become in- 
volved, and should anyone of said co-partners in 
any manner so become involved then the other co- 
partners shall have the right to acquire such in- 
solvent partner’s right, title and interest in said 
co-partnership at the book value thereof without 
any consideration of the good will of the said co- 
partnership and upon such transfer, such insolvent 
partner shall have no further right, title and in- 
terest in and to the capital assets of the said 
co-partnership. 

It is understood and agreed that in the event 
that anyone of the said co-partners deside to sell 
or in any way dispose of their interest in the said 
co-partnership business, that then the remaining 
co-partners shall have the right to purchase such 
partner’s interest in said co-partnership and then 
the selling co-partner shall convey all of his right, 
title and interest in and to the said co-partnership 
property to the remaining ¢o-partners, and shall 
receive for such conveyed interest the book value 
of such interest at said time without any consider- 
ation of the goodwill of the co-partnership and that 
the amount which the selling co-partner shall re- 
ceive may be paid in cash by the remaining co- 
partners, but if the remaining co-partners do not 
desire to pay cash for the selling partner’s interest, 
then they shall have the right to pay such amount 
by the application of the profits from the business 
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of such selling partner’s share and that the same 
shall continue to be paid in this manner until the 
said purchase price of such selling partner’s in- 
terest in said co-partnership shall have been paid 
in full, and then such selling partner shall execute 
in favor of the remaining co-partners a Bill of 
Sale conveying all of his right, title and interest 
in and to the said co-partnership and assets to the 
remaining ¢co-partners. 

It is understood and agreed by and between the 
parties hereto that should anyone of the partners 
become deceased, that then the remaining co-part- 
ners shall have the right to purchase such deceased 
partner’s share in said business at the book value 
at the time of the death of such co-partner without 
any consideration of the goodwill of the partnership 
and such deceased partner’s interest in said busi- 
ness shall be paid to the legal representative of 
such deceased partner and then the legal repre- 
sentative of such deceased partner’s estate shall 
convey all of the deceased partner’s right, title and 
interest in and to the said co-partnership property 
to the remaining co-partners and the legal repre- 
sentative of such deceased partner shall receive for 
such conveyed interest the purchase price for such 
deceased partner’s interest which may be paid in 
eash by the remaining co-partners or if the remain- 
ing partners do not desire to pay cash for such 
deceased partner’s interest, then they shall have the 
right to pay such amount by the application of the 
profits from the business of such deceased partner’s 
interest and that this method of payment shall 
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eontinue until the said purchase price of said de- 
eeased partner’s interest shall have been paid in 
full and that upon such payment in full of the 
purchase price of said deceased partner’s interest 
in said co-partnership the legal representative of 
such deceased partner shall execute and deliver to 
the remaining co-partners a Bill of Sale conveying 
all of the said deceased partner’s interest in the 
said co-partnership business and assets. 

It is also agreed by the co-partners that in the 
event of any misunderstanding between the co- 
partners concerning the matter of conducting and 
earrying on of said business that then the partners 
shall, between themselves adjust the same; it is how- 
ever understood in this connection that the decision 
of the general manager and one other partner 
hereto shall determine any question which may 
arise between them and in the event that anyone or 
more of said co-partners should be dissatisfied with 
such decision then they shall have the right as given 
them by the laws of the State of California to bring 
proceedings in court for the purpose of either dis- 
solving the said co-partnership or obtaining such 
relief as they are entitled under the terms of this 
co-partnership. 

It is further understood and agreed that this 
co-partnership business is entered into on the 
proposition that each partner has an equal interest 
therein and is entitled to an equal share in all 
gains, profits and increases which shall come, grow 
or arise from, or by means of said business so long 
as such partner or partners shall not be in default 
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in any of the terms of this agreement and that each 
partner shall be entitled to his one-fourth share of 
the said profits and that each partner shall like- 
wise share equally in any loses which the said part- 
nership may sustain and that each partner shall in 
the event it becomes necessary to furnish additional 
funds by reason of any losses which the said part- 
nership may sustain, then each partner shall fur- 
nish and pay into the said business his equal share 
which may be necessary in order to continue on 
with the said co-partnership business. It being 
agreed that the decision of the managing partner 
and any two of the remaining partners shall be 
final as to the matter of the division of the profits 
and the amount which may be paid in by each part- 
her in the event it becomes necessary to do so on 
account of losses sustained by the said co-partner- 
ship. ; 

That at the end or sooner determination of their 
co-partnership, the said co-partners, each to the 
other, shall and will make a true, just and final 
accounting of all things relating to their said busi- 
ness, and in all things truly adjust the same; and 
that all and every stock and stocks, as well as the 
gains and increase thereof, which shall appear to 
be remaining, either in money, goods, wares, fixtures, 
debts or otherwise, shall be divided between them, 
share and share alike. 

In Witnesseth Whereof, the above-named part- 
ners have hereunto set their hands and signatures 
the day and year first above written. 

In February, 1943, an undivided one-half interest 
in a 300-acre vineyard and orchard was acquired 


270 Molly A. Harkness vs. 


by Harkness, Sr., Molly Harkness, Harkness, Jr. 
and Harriet Colgate as tenants in common. The 
other half interest in the ranch was acquired by 
Chris Sorenson and his wife. Sorenson was a su- 
pervisory employee of United Packing Co. All 
funds for purchase of the vineyard were supplied 
by United Packing Co. and the amount loaned to 
Sorenson was repaid to the company by him. The 
50 per cent interest acquired by the Harknesses and 
Harriet Colgate was included as an asset of United 
Packing Co. and subsequent income therefrom was 
included in its net income. Previously on January 
16, 1943, by a bill of sale the personal property on 
the River Ranch had been conveyed to Chris A. 
Sorenson and Katharine Sorenson, his wife, and 
‘““Kloyd J. Hartness, Molly A. Harkness, Harriet 
Harkness Colgate and Floyd J. Harness, Jr., co- 
partners, doing business under the firm name and 
style of United Packing Co., a co-partnership.”’ 
Prior to these purchases, all the partners were con- 
sulted with respect to them, and Harkness, Jr., 
who was familiar with the land, approved the trans- 
actions. 

During the year 1943 there was no change in the 
operation of United Packing Co. over prior years. 
The business was still completely under the control 
of Harkness, Sr. Harriet and William Colgate were 
absent from Fresno until his discharge from the 
armed services in October, 1944, so consequently she 
performed no services for United Packing Co. dur- 
ing the year 1943 nor did she participate in the 
management of its affairs. Throughout the year 
1943 until December, Harkness, Jr. was stationed at 
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Hamilton Field, California, approximately six hours 
traveling time from Fresno, and frequently visited 
the company’s office and packing plants on week- 
ends. While he was unable to participate in the 
business activities, yet he discussed its problems with 
his father on these occasions. In December, 1943, 
Harkness, Jr. went overseas with the Air Corps and 
did not return to Fresno until January, 1946. 

In 1948 United Packing Co. earned gross pro- 
eeeds of $2,572,905.53 and a net income of $361,582. 
In accordance with the terms of the supplemental 
agreement Harkness, Sr., was paid a salary of $75,- 
000 and Harkness, Sr., Molly Harkness, Harkness, 
Jr., and Harriet Colgate each were credited with 
$71,645.50 as their respective shares of the profits. 

Harriet’s credit on the partnership books was 
first applied to pay off the principal and interest 
on her promissory note to Harkness, Sr., in the 
amount of $35,942.82, and to offset prior withdraw- 
als from her capital account consisting of cash in 
the amount of $112.97 and sums of $1,070.89 and 
$31,423.67 paid to the collector of internal revenue. 
The balance of $3,095.15 which she left in the busi- 
ness at the close of 1948 was withdrawn in 1944 to 
pay for taxes and personal expenditures. Of the 
$71,645.50 credited to Harkness, Jr., $34,495.08 was 
turned over to his father to pay the principal and 
interest on his promissory note. Of the remaining 
$37,150.42 which he left in the business in 1943, 
young Harkness expended $331.58 for his own use 
in 1944, 

United Packing Co. filed a partnership return 
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for the year 19438, reporting a net income of $361,- 
582, compensation of $75,000 paid to Harkness, Sr., 
and the distribution of $71,645.59 from profits to 
each of the three Harknesses and to Harriet Colgate. 

Harkness, Sr., and Molly Harkness filed separate 
income tax returns in 1943. <As residents of a com- 
munity property state each reported one-half of the 
total income of $218,291 they together received from 
United Packing Co. in 1948, or $109,145.50. 

In his notices of deficiency sent to petitioners 
respondent determined that the net income of United 
Packing Co. for 1943 was $361,823 and that each 
petitioner realized one-half of this amount, or $180,- 
916, as community property income. The notice of 
deficiency sent to Harkness, Sr. Stated in part: 

(a) On December 31, 1942, you and your wife 
Molly A. Harkness, together with your two children, 
Floyd James Harkness, Jr., and Harriet Harkness 
Colgate, executed an instrument purporting to create 
a family partnership. Since Floyd James Hark- 
ness, Jr., and Harriet Harkness Colgate contributed 
no capital originating with themselves, rendered no 
services to the business, and were not required to 
participate in the control and management of the 
business under the terms of the alleged partnership 
agreement, it is held that they did not acquire valid 
partnership interests in the United Packing Com- 
pany. Accordingly, profits from the above-named 
organization are reallocated to you and your wife on 
a community property basis, thus Increasing your 
taxable income by $71,770.50 as shown below. 
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Total net profit of United Packing 


OLN) i $361,832.00 
Your community one-half share ........ 180,916.00 
Amount reported on return ............ 109,145.50 
Adjustment—Increase ................ $ 71,770.50 


Similar language was contained in the notice of 
deficiency received by Molly Harkness. 


The three Harknesses and Harriet Colgate had no 
intent to join together in conducting the business of 
United Packing Co. as bona fide partners in 1943 
and thus their partnership was not valid for tax 
purposes in that year. 


Opinion. 
Hill, Judge: 


The only question for our determination in this 
case is whether a partnership, valid for tax pur- 
poses, existed between petitioners and their children, 
Harkness, Jr., and Harriet Colgate, in 1948. Peti- 
tioners contend that a valid partnership was formed 
between petitioners and their children on January 
1, 1948, for the conduct of business under the name 
of United Packing Co. which continued in exist- 
ence throughout the year. There is no contention 
on their part that William Colgate was a partner 
during this period. Respondent argues that all the 
net income of United Packing Co. in 1943 was com- 
munity income of petitioners because no bona fide 
partnership existed in that year. Since this case 
arises in a community property state, California, 
and there is no serious contention denying the wife’s 
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interest in United Packing Co., our consideration 1s 
directed to the alleged participation of the children 
in the business as partners. 

In determining whether a bona fide partnership 
existed between the three Harknesses and Harriet 
Colgate in 1943 the basic question is, as the Supreme 
Court stated in Commissioner v. Culbertson, 337 
GT. tS. Ass, 


* * * whether, considering all the facts—the 
agreement, the conduct of the parties in execu- 
tion of its provisions, their statements, the 
testimony of disinterested persons, the relation- 
ship of the parties, their respective abilities and 
eapital contributions, the actual control of in- 
come and the purposes for which it is used, and 
any other facts throwing light on their true 
intent—the parties in good faith and acting 
with a business purpose intended to join to- 
gether in the present conduct of the enterprise. 
(Italics supplied ) 


While some of the evidence in this proceeding 
is indicative of a valid family partnership yet, 
after careful study of the purposes which motivated 
the formation of a partnership for the conduct of 
United Packing Co., the circumstances existing at 
the time of this decision, the partnership agreement 
and the supplementary agreement thereto, and the 
actual conduct of the business throughout the year 
1948, we are convinced that there was no intent on 
the part of the four alleged partners to join together 
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in the present conduct of United Packing Co. in 
1948. 

Both the purposes stated by Harkness, Sr., for 
converting the sole proprietorship into a partner- 
ship and the circumstances existing at the time of 
this decision in the fall of 1942 plainly show it 
was not contemplated by any of the parties that 
the Harkness children would contribute substantial 
capital or vital services to conduct of the business 
in 1943 or play any active part in its management. 
The evidence is clear that Harkness, Sr., offered 
his son and daughter an opportunity to acquire an 
interest in United Packing Co. in 1943 primarily 
to obtain the future services of his son and his son- 
in-law, William Colgate. He did not thereby expect 
to acquire either capital or services from Harriet at 
any time but wished to provide her with an oppor- 
tunity for investment and lay the foundation for 
future participation in the company’s affairs by 
her husband. His testimony shows that the year 
1943 was chosen for conversion of the sole pro- 
prietorship into a partnership in order to guaran- 
tee the services of young Harkness and William 
Colgate after their return from the war rather 
than to secure their present services. 


Q. You knew at the time you organized 
the company both your son and son-in-law were 
in the service, and you knew, naturally, that 
they couldn’t render any service at the time. 
Why did you create the partnership knowing 


276 Molly A. Harkness vs. 


that they could not render any service until 
they were released from the Army? 


A. I wanted to be sure of their services * * * 


The circumstances existing in the fall of 1942 
also makes it obvious that no vital services or contri- 
butions of original capital could have been expected 
from the Harkness children in 1943. Harkness, Jr., 
had been in the Army since January 1942, and 
there was little likelihood of his return to Fresno 
for the duration of the war. He owned no substan- 
tial property at this time and his prospective earn- 
ings were low while in the Army. Harriet had left 
California to accompany her husband across the 
country in his various stateside Army assignments 
in August 1942, and there was no certainty when 
he would be released. At the time of her marriage 
she had no independent means of her own and the 
evidence does not reveal the capital resources of 
her husband. 

In keeping with economic status, neither Hark- 
ness child made any substantial contribution of new 
capital to United Packing Co. when the partnership 
was formed in 1948. Harriet acquired her one- 
fourth interest in the partnership solelv by means 
of a promissory note which was paid entirely out 
of the company’s profits accruing from the business 
at the close of the year. Young Harkness gained 
his interest in United Packing Co. by using a credit 
of $1,392.05 owed him by his father for prior 
services and by signing a promissory note for $33,- 
168.35 which was also paid out of company earnings 
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for 1943. Since this cerdit was but a tiny fraction 
of the company’s total capital of $138,241.61 on 
January 1943, we must conclude that neither Hark- 
ness, Jr., nor Harriet Colgate contributed any 
substantial capital not already available to the com- 
pany within the meaning of Lusthaus v. Commis- 
sioner, 327 U. 8. 293. While such lack of a capital 
contribution originating with themselves is not in 
itself determinative of the partnership status of 
the Harkness children, yet the presence or absence 
of such a capital contribution is a significant test 
of whether the parties intended to form a bona 
fide partnership. Lusthaus v. Commissioner, supra, 
Commissioner v. Tower, 327 U.S. 280. 

Turning to the partnership agreement, it also 
refutes an intent by the signatories to join together 
in the present conduct of the affairs of United 
Packing Co. but rather shows an intent that Hark- 
ness, Sr. continue to control the conduct of the 
business as in prior years when he was sole pro- 
prietor. The parties therein agreed that neither 
Harriet, young Harkness nor Molly Harkness would 
devote any time to carrying on the business unless 
hereafter agreed upon, but that Harkness, Sr. would 
be general manager thereof in full charge of all 
business operations which he might conduct as he 
chose. Harkness was given full charge of the books 
of account of the partnership and of the collection 
and expenditures of money taken in. His consent 
was necessary to bind the partnership in any busi- 
ness transaction and to lower or raise partnership 
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capital. His participation was necessary in the 
adjustment of any misunderstanding between the 
partners as to the conduct of the business and in the 
determination of the proper allocation of profits and 
losses among the partners. Furthermore, the Hark- 
ness children had no unhampered enjoyment of 
their share of the profits, for net income accruing 
to them was first to be turned over to Harkness, Sr. 
and applied to any payments he may have advanced 
to them and the balance was then to be applied on 
the promissory notes executed in his favor. Thus by 
the terms of the partnership agreement Harkness, 
Sr. retained a controlling position over the com- 
pany’s activities and the income therefrom. 

The supplementary agreement of January 4, 1948, 
also contradicts any intent on the part of the al- 
leged partners to join together their services in 
the conduct of United Packing Co. in 1948. By its 
provisions Harkness, Sr. alone was to receive com- 
pensation for services because he was to be the 
only active partner in the business for the duration 
of the war. 

Finally, the actual conduct of the business of 
United Packing Co. in 1948 makes it clear that 
the parties intended for Harkness, Sr. to operate 
it as a sole proprietor for the duration of the war. 
Young Harkness and Harriet Colgate rendered no 
vital services nor did they participate in the man- 
agement of the business during that year. Harriet 
was absent from Fresno the entire time. While 
by chance young Floyd was stationed in California 
during almost all of 1943 and frequently visited the 
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company’s plant on weekends to talk over business 
conditions with his father, yet such visits hardly 
bespeak an active role in the conduct of the com- 
pany, but rather a continuing interest therein by a 
prospective participant. The evidence reveals only 
one transaction, the purchase of River Ranch, 
where the approval of his children was sought by 
Harkness, Sr. Nor was Floyd, Jr.’s intent to per- 
form future services for United Packing Co. on his 
return from the war sufficient to give him a partner- 
ship status in 1943. As the Supreme Court said 
in Comimssioner v. Culbertson, supra: 


“** The intent to provide money, goods, 
labor, or skill sometime in the future cannot 
meet the demands of $§ 11 and 22 (a) of the 
Code that he who presently earns the income 
through his own labor and skill and the utiliza- 
tion of his own capital be taxed therefor. The 
vagaries of human experience preclude reliance 
upon even good faith intent as to future con- 
duct as a basis for the present taxation of in- 
come. 


Harkness, Sr. frankly admitted in his testimony 
that the conduct of the company’s business was not 
altered in 1943 but remained essentially the same 
as in 1942 when he operated United Packing Co. 
as a sole proprietor. We conclude that he continued 
to dominate all phases of the company’s life as 
before and the children acquiesced in such control 
of the business by their father. The evidence is 
decisive that the income of United Packing Co. for 
1943 was earned by the efforts of Harkness, Sr. and 
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the capital contributed by both petitioners rather 
than from the services or capital contributions of 
the son and daughter. 

Nor were Harkness, Jr. and Harriet Colgate en- 
tirely free to enjoy the fruits of their respective 
interests in the partnership at the close of 1948. 
In accordance with the partnership agreement 
Harkness, Sr. had first call on their shares of the 
company’s net earnings for the year to offset the 
credit he had advanced to Harriet’s capital account 
and to pay off the principal and interest on both 
their promissory notes which he held. Only after 
these obligations had been met were the children 
allowed to exercise control over their shares of the 
profits of United Packing Company. 

On the basis of all the evidence we believe that 
the three Harknesses and Harriet Colgate had no 
present intent but rather an indefinite future plan 
to operate United Packing Co. as a genuine part- 
nership when the partnership papers were drawn up 
and thus we conclude and found as a fact that the 
Harkness children were not bond fide partners in 
1943 within the meaning of Commissioner v. Cul- 
bertson, supra. We therefore hold that one-half 
of United Packing Co.’s net income for 1943 should 
be taxed to each of the petitioners as owners of the 
business 1n community. Due to the fact the amount 
of the company’s net income for 1948 determined 
by respondent is at variance with the amount stated 
in the stipulation of facts, the deficiencies in the 
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income tax liabilities of petitioners must de rede- 
termined. 


Decisions will be entered under Rule 50. 


[Seal] 


[Title of District Court and Cause.] 


COMPUTATION FOR ENTRY OF DECISION 


Comes now the Comimssioner of Internal Rev- 
enue, respondent above named, by his attorney, 
Charles Oliphant, Chief Counsel, Bureau of Internal 
Revenue, and submits the attached computation 
of the deficiency under the opinion of The Tax 
Court of the United States promulgated December 
22, 1949, in the above-entitled appeal. 

The respondent’s computation is submitted in ac- 
cordance with Rule 50 of the Tax Court’s Rules of 
Practice and is without prejudice to his right to con- 
test the correctness of the decision pursuant to the 
statute in such cases made and provided. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 


B. H. NEBLETT, 
Division Counsel ; 


T. M. MATHER, 
Special Attorney, 
Bureau of Internal Revenue. 
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CAYSPD 
SF :TMM:BSF: Recomputation 


Audit Statement 
In re: Molly A. Harkness 
3767 Huntington Boulevard 
Fresno, California 
Docket No. 16407 


Deficiency letter, dated August 21, 1947 


Income and Victory Tax 
Year Deficiency 


ee eS ee $64,666.64 


Recomputation of tax ability prepared in accordance with the 
memorandum opinion of The Tax Court of the United States promul- 
gated December 22, 1949. 


Molly A. Harkness Recomputation Statement 
Year: 1943 


Schedule 1 


Adjustments to Net Income 
Income Tax Victory Tax 
Net Income Net Income 


Net income as shown in deficiency notice.......... $180,136.90 $186,520.93 


Net titvome, adlyusted ....................2 eee 180,011.90 186,895.93 
pCO) 00 (6 Se oe eEBEe $ 125.00 §$ 125.00 
Nontaxable income: 
Ppieimess INCOME ...-.....---c<ce-<0-<----<.-0ecessses-eeeee-<. $ 125.00 $ 125.00 
Schedule 2 


Explanation of Adjustment 
The net profit of United Packing Company for the year 1943 is deter- 
mined to be $361,582.00 as shown in the stipulation of facts instead of 
$361,832.00 as shown in the deficiency notice. Adjustment of this dis- 
crepancy results in a net decrease in profits of $250.00, of which peti- 
tioner’s community-half is $125.00. 


Schedule 3 
Computation of Tax 
come tax net income, Schediile 1........o..... ee ccccccceeaedterececce cull $180,011.90 
[eee elcusonalveXkemption. ............<coeeeersss eee 1,100.00 
I Wee ide GONG icciavisn.._...-.-vcsesennsnavscueeeeuigs Loan eee $178,911.90 
\ieee: Woraediieome credit ..............----...ee.._ eee. 1,400.00 
i amcommojecch tO NOTMAl tax ......... coe iecceenecnr ere csereee eee $177,511.90 
Moria tig .aO7oyom 6177 ,O11.90......-ci0. cee ee. $ 10,650.71 
Surtax 89078 91190 iss. ee 122,058.64 


UNUTir 0) rte NU eee a cen as aw sssieiieenvv nn cdattnseienncuimiseeseeasesceeeees $132,709.35 


Commissioner of Internal Revenue. 


ara) ineome tax (brought forward) -........ 2... ececcseeeeeees 
memory tax met INCOME ....................--..sscsseens- $136,395.93 
Bees: Specific CXeCMptiOn ........................-scecseseese 624.00 
Income subject to victory tax ...................c0000000 $185,771.93 
0 Sy $ 9,288.60 
eM TOOT GA CRECIt ..............-...c-cescc---socneseuas 500.00 
I ee ooo eee nena ncsecnasecsnneecnccanccsenneconsenncesesenccecsnae 
Mee CTD GL VOCUOIY GAN -.......-----c2----0s---aeneacnncoseeeensasonscceeeceenances 


Income tax for 1942 as shown in deficiency notice, 
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$132,709.35 


8,788.60 


-$141,497.95 


a Se ee eee eee $ 37,095.33 
Income and victory tax liability (greater amount) ............... $141,497.95 
Forgiveness feature: 

ae | ce ae $ 37,095.33 

Beiount TOreiven (3), ) ...-...----.----.--2cec--cneeee- Mf vevall 10 
TEA SBI) 915 21 a en 9 21a8e 
Meeeretmeomerdnd victory tax ......---.-.-:.--..---sscsceeeeseece-eeceeecees $150,771.78 
Income and victory tax shown on return (Original, 

Account No. 359238, First California District) -............... 86,105.14 
RN AG re eee vaca sarsedeae cer acs ecnenno-eccsteeeeetents conseeees $ 64,666.64 


Received and Filed T.C.U.S. January 17, 1950. 
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The Tax Court of the United States 
Washington 


Docket No. 16407 


MOLLY A. HARKNESS, 


Petitioner. 
VS. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court as 
set forth in its Findings of Fact and Opinion pro- 
mulgated December 22, 1949, the respondent herein 
filed a recomputation of tax on January 17, 1950. 
At the hearing on respondent’s recomputation of 
tax held February 15, 1950, the petitioner did not 
appear. No objection has been filed to respondent’s 
recomputation. It appearing that such recomputa- 
tion is correct, it is, therefore, in accordance there- 
with, ; 

Ordered and Decided: That there is a deficiency 
in income and victory tax for the year 1943 in the 
amount of $64,666.64. 


Entered Feb. 15, 1950. 
[Seal]: /s/ SAMUEL B. HILL, 
Judge. 


Served Feb. 16, 1950. 
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[Title of Tax Court and Cause. ] 


PETITION OF MOLLY A. HARKNESS FOR 
REVIEW BY THE UNITED STATES 
COURT OF APPEALS FOR THE NINTH 
CIRCUIT OF A DECISION BY THE TAX 
COURT OF THE UNITED STATES 


The taxpayer, Molly A. Harkness, petitioner in 
this cause, by Philip 8. Ehrlich, R. J. Hecht and 
Albert A. Axelrod, counsel for petitioner, hereby 
files her petition for review by the United States 
Court of Appeals for the Ninth Circuit of the de- 
cision by the Tax Court of the United States pro- 
mulgated December 22, 1949, 18 T. C. No. 129, 
determining deficiencies in income and victory taxes 
for the calendar year 1943, which deficiencies against 
the petitioner, Molly A. Harkness, was in the sum 
of $64,666.64, which deficiencies were determined by 
the Tax Court on February 15, 1950; and said 
petitioner respectfully shows: 


I. 

The petitioner resides, and at all times mentioned 
in this petition has resided, in the City of Fresno, 
County of Fresno, State of California. She filed her 
separate income tax return for the calendar year 
1943 with the Collector of Internal Revenue for 
the 1st District of California at San Francisco, 
California. 


II. 


Nature of the Controversy 
The controversy involves the proper determina- 


286 Molly A. Harkness vs. 


tion of the petitioner’s lability for Federal Income 
and Victory Taxes for the calendar year 1943. The 
determination of the deficiency against the petitioner 
arose by reason of the inclusion by the respondent 
in the petitioner’s taxable income for the taxable 
year 1943, on a community property basis, of all 
the income from the operation of a partnership 
composed of the petitioner, her husband, Floyd J. 
Harkness, the petitioner’s son, Floyd J. Harkness, 
Jr., and the petitioner’s daughter, Harriet Hark- 
ness Colgate. This partnership does business under 
the firm name and style of United Packing Co. 
During the taxable year in question, each of the 
persons above named owned a 25% interest in the 
partnership. 

In connection with the controversy the Tax Court 
found, in part, as follows: 

‘‘Petitioners, Floyd J. Harkness and Molly A. 
Harkness, are individuals residing in Fresno, Cali- 
fornia. They filed their separate income tax returns 
for 1943 with the Collector of Internal Revenue for 
the First District of California. Petitioners were 
married July 14, 1915, and have made their home 
in California ever since. They have two children, 
Floyd J. Harkness, Jr., and Harriet Harkness Col- 
gate, born in 1918 and 1920, respectively. 

Harkness, Sr. has been a grower and shipper 
of fruits and vegetables since 1918. Prior to 1937 
he engaged in this occupation first as an employee 
of various concerns and then as a member of two 
successive partnerships operating under the name 
of United Packing Co. In January 19387, petitioner 
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bought out his partner and commenced operating 
the business as a sole proprietorship under the same 
name. Molly Harkness, as his wife, owned the 
assets of the business in community with him. The 
company specialized in packing and shipping canta- 
loupes, carrots, peaches, plums, nectarines and 
grapes. Some commodities were raised by the com- 
pany itself while others were bought from farmers 
on a cash basis. Still other produce was packed 
and shipped by the company on a commission basis. 
For the purposes of its business, United Packing 
Co. operated ranches and packing houses, and manu- 
factured and stocked packing materials. Its main 
office was located in Fresno, but its operations cov- 
ered a large area in the San Joaquin Valley ex- 
tending northward 138 miles to Lodi and southward 
127 miles to Arvin. At the close of 1942 the gross 
proceeds and net income earned by United Packing 
Co. amounted to $1,468,119.64 and $141,790.95, re- 
spectively. 

During the years up to 1942 petitioners’ two chil- 
dren were occupied primarily in obtaining an edu- 
cation, though each performed some service in their 
father’s business. Harkness, Jr. attended schools 
until June, 1941 when he graduated from college 
with a major in commerce. From 1934 until 1941 he 
worked in his father’s business during summer va- 
eations and in 1937 he quit school for six months 
to help his father launch the sole proprietorship. 
From June, 1941 until January, 1942 he devoted 
his full time as an employee of United Packing 
Co. Working as a ‘regular field man’ at a salary of 
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$150 per month plus a five per cent bonus of ap- 
proximately $910. During this six-months’ period 
he also earned four to five thousand dollars in inde- 
pendent deals in the fruit and vegetable business. 
On January 12, 1942, he entered the United States 
Air Corps as a private. At the close of 1942 peti- 
tioners’ son still had a credit on the books of the 
sole proprietorship of $1,412.05 for prior services 
performed. He owned no substantial property out- 
side of these earnings at that time. 

Harriet Harkness finished her schooling in June, 
1942 when she graduated from college. During 
summer vacations she had occasionally performed 
secretarial services in her father’s business. Harriet 
worked full time as a secretary at United Packing 
Co. from June until August, 1942 at which time 
she married William H. Colgate, Jr., who was then 
serving in the United States Army. Following 
her marriage she spent her time housekeeping for 
her husband at various military posts in the United 
States until October, 1944. She owned no significant 
amount of property at the time of her marriage. 

Harriet’s husband, William Colgate, had resided 
in Fresno County, California, all his youth and had 
been an acquaintance of the Harkness family for 
a number of years prior to his marriage in 1942. 
He attended college, majoring in commerce, and 
during summer vacations was employed by Peerless 
Pump Company, the largest suppher of irrigation 
pumps in the San Joaquin Valley. Colgate later 
quit school and worked full time for this company 
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for nine months before enlisting in the United 
States Army in March, 1941. This was in keeping 
with his desire to devote his career to agricultural 
pursuits in the Valley. As an assistant foreman 
aiding in the installation of extensive irrigation 
systems, Colgate acquired considerable knowledge 
of the mechanics of irrigation. After his marriage 
to Harriet, they were stationed at Columbus, Ohio, 
during the latter part of 1942 and throughout 1943. 

In the fall of 1942 Harkness, Sr. became con- 
vinced that it would be advantageous to convert 
the operation of his fruit packing and shipping 
business from a sole proprietorship to a partnership 
composed of his wife, himself and his two children 
in the coming year. Many reasons dictated that 
decision. Primarily he desired to obtain the services 
of his son and son-in-law in the business. He felt 
that as a result of their college education and the 
practical experience they had gained pursuing agri- 
cultural employment in the Valley that they would 
make skilled, competent supervisors capable of over- 
Seeing the widespread operations of the company. 
Secondly, from his experience in the fruit and vege- 
table packing industry, Harkness believed that it 
was essential to increase the capital investment in 
the company by allowing annual profits to remain 
in the business. This was necessary not only to 
permit payment of extensive operating expenses, to 
allow for expansion of company facilities and equip- 
ment and to develop new business, but also to meet 
the exigencies of bad crop years when the com- 
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pany’s income declined drastically. Furthermore, 
in 1942 fruit packers were anticipating a decline 
in profits due to labor shortages, low transporta- 
tion priorities for their produce, and the probability 
that prices would tumble as in World War I. These 
circumstances only increased the need for increasing 
the capital reserve of United Packing Co. Yet it 
had been Harkness’ experience in past years that 
to hold qualified supervisory personnel it was neces- 
sary to pay them large bonuses or percentages. of 
profits which they invariably withdrew from the 
business and often used to set themselves up in 
competition with him, thus draining the company’s 
capital. He felt the only way to retain profits in the 
company was to bring into the business persons who 
felt as he did. Through long discussions with Hark- 
ness, Jr. and William Colgate, petitioner knew that 
they agreed with him that only a reasonable amount 
of the profits should be withdrawn from United 
Packing Co. and the rest of the net income should 
be allowed to accumulate in the business. 

While Harkness, Sr. was well aware that neither 
Floyd, Jr., nor William Colgate would be available 
to serve United Packing Co. for the duration of 
the war and he would be the only active partner 
in the meantime, yet he desired them to acquire an 
interest in the company at this time to guarantee 
their future help in running the business after their 
release from the Army. 

Furthermore, formation of the partnership ac- 
corded with the wish of Harkness, Sr. to give his 
children an opportunity to make good. Even when 
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Floyd, Jr. was a boy he and his father planned for 
the day when the former would be a full-fledged 
partner. After graduation from college in 1941 
Harkness, Jr. had pressed his father to give him 
the status of a partner in the business, and while 
Harkness, Sr. had too many financial commitments 
to do so in that year, yet he promised his son he 
would make provision for him to purchase an inter- 
est in the business. Now petitioner desired to ful- 
fill that promise. It was long understood that if 
one child was given an opportunity to participate 
in the business, the other would be given an equal 
opportunity. Offering Harriet an opportunity to 
become a partner in his business not only fulfilled 
this pledge, but was a long step toward securing the 
eventual services of her husband which petitioner so 
greatly desired. 

While Harkness, Sr. consulted a lawyer concern- 
ing the feasibility of converting his business into a 
partnership and was thus aware of the tax saving 
possibilities inherent therein, yet this fact was only 
a secondary consideration with him, and he would 
have entered into this arrangement regardless 
thereof. 

During the fall of 1942 Harkness, Sr. held lengthy 
conversations with his son, who was stationed at a 
nearby airfield, regarding the proposed partnership. 
Harkness, Jr. eagerly accepted the chance to buy 
an interest in United Packing Co. for this had 
been his great desire for many years and assured 
him of full participation in the business on his re- 
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turn from the service. Petitioners and young Hark- 
ness then definitely planned to convert the business 
into a partnership starting in 1943. 

Over the same period of time Harkness, Sr. also 
corresponded with his daughter and offered her 
either the opportunity to invest in United Packing 
Co. or some other enterprise. Furthermore, it was 
understood that if she decided to come into her 
father’s business, her husband, William Colgate, 
would be allowed to participate in the partnership 
following his release from the Army. Harriet and 
William Colgate debated at length whether it was 
advisable for her to buy an interest in her father’s 
business or invest elsewhere. Finally Harriet exer- 
eised her option to procure an interest 1n United 
Packing Co. after her husband determined he 
wanted to be associated with United Packing Co. 
upon his return from the service. 

Thus by November, 1942 petitioners and both 
their children generally agreed to the formation of a 
partnership for the operation of United Packing Co. 
in the coming year, though the details of the part- 
nership relationship had not been worked out. A 
‘Certificate of Co-Partnership Transacting Busi- 
ness under Fictitious Name’’ was executed on No- 
vember 12, 1942, which petitioners and young Hark- 
ness signed on that date and Harriet signed on 
November 28. It stated that the four were co- 
partners carrying on business under the name of 
United Packing Co. and that Harknes, Sr. was 
the general manager in full charge of all business 
operations. This certificate was published in a 
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local paper and later filed with the County Re- 
corder of Fresno County. 

On December 31, 1942, ‘‘ Articles of Partnership,’’ 
providing the detailed terms of the proposed part- 
nership, were drafted and met the approval of all 
but Harriet Colgate, who refused to sign until 
provisions as to control of the business and as to 
purchase of a deceased partner’s share were modi- 
fied. 

On January 1, 1943, petitioners transferred to 
United Packing Co., a partnership, most of the 
assets and some of the liabilities of United Packing 
Co., sole proprietorship, existing on December 31, 
1942, resulting in a net worth of $138,241.61 for the 
partnership on that date. Harkness, Jr. and Har- 
riet Colgate each bought a one-fourth interest in 
the partnership for $34,560.41, equivalent to one- 
fourth of its net worth. To pay Harkness, Sr. for 
his share in the partnership the son used $1,392.05 
of the credit he had earned as compensation for 
prior services rendered the sole proprietorship and 
on January 2, 1943, signed a promissory note for the 
remaining $33,168.35 with interest at four per cent 
per annum. Harriet Colgate purchased her part- 
nership interest from her father with a promissory 
note dated January 2, 1943, for $34,560.40 plus four 
per cent interest per annum. William Colgate 
joined her on the note as co-maker. No collateral 
Was required on either note. 

These transactions were reflected on the books 
of United Packing Co., co-partnership, as of Jan- 
uary 1, 1943. It showed assets of $142,861.03 and 
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liabilities of $4,619.92 and a net worth of $138,241.61. 
Capital of the partnership was stated to be $138,- 
241.61 resulting from contributions of $34,560.41 
each from the three Harknesses and Harriet Col- 
gate. 

On January 4, 1948, pending acceptance by Har- 
riet Colgate of the articles of partnership drafted 
on December 31, 1942, Harkness, Sr., Molly Hark- 
ness, Harkness, Jr. and Harriet Colgate signed a 
supplemental agreement fixing compensation and 
distribution of partnership profits among the part- 
ners. The salary of Harkness, Sr., as general man- 
ager of the partnership, was fixed at 75 per cent of 
the first $100,000 of the partnership net income. 
There was no provision for salaries for the other 
partners. The remainder of the first $100,000 of 
partnership net income was to be divided equally 
among the partners, as were any profits over that 
amount. 

During January, 19438, Harkness, Sr. discussed 
with the Colgates the modifications sought by Har- 
riet Colgate in the partnership agreement drafted 
on December 31, 1942. Harriet withdrew her ob- 
jections when the original draft was altered to meet 
her demands. The reformed partnership agreement 
was signed by the three Harknesses on February 27, 
1943, and by Harriet Colgate on March 10, 1943. 


* * ag 


In February, 1943, an undivided one-half interest 
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in a 300-aere vineyard and orchard was acquired 
by Harkness, Sr., Molly Harkness, Harkness, Jr. 
and Harriet Colgate as tenants in common. ‘The 
other half interest in the ranch was acquired by 
Chris Sorenson and his wife. Sorenson was a su- 
pervisory employee of United Packing Co. All 
funds for purchase of the vineyard were supplied 
by United Packing Co. and the amount loaned to 
Sorenson was repaid to the company by him. The 
50 per cent interest acquired by the Harknesses and 
Harriet Colgate was included as an asset of United 
Packing Co. and subsequent income therefrom was 
included in its net income. Previously on January 
16, 1943, by a bill of sale the personal property 
on the River Ranch had been conveyed to Chris A. 
Sorenson and Katharine Sorenson, his wife, and 
“Floyd J. Harkness, Molly A. Harkness, Harriet 
Harkness Colgate and Floyd J. Harkness, Jr., co- 
partners, doing business under the firm name and 
style of United Packing Co., a co-partnership.”’ 
Prior to these purchases, all the partners were con- 
sulted with respect to them, and Harkness, Jr., who 
was familiar with the land, approved the transac- 
tions. 

During the year 1943 there was no change in the 
operation of United Packing Co. over prior years. 
I'he business was still completely under the control 
of Harkness, Sr. Harriet and William Colgate 
were absent from Fresno until his discharge from 
the armed services in October 1944, so consequently 
she performed no services for United Packing Co. 
during the year 1943 nor did she participate in the 


296 Molly A. Harkness vs. 


management of its affairs. Throughout the year 
1943 until December, Harkness, Jr. was stationed 
at Hamilton Field, California, approximately six 
hours traveling time from Fresno, and frequently 
visited the company’s office and packing plants on 
weekends. While he was unable to participate 
in the business activities, yet he discussed its prob- 
lems with his father on these occasions. In Decem- 
ber, 1943 Harkness, Jr. went overseas with the Air 
Corps and did not return to Fresno until January, 
1946. 

In 1943 United Packing Co. earned gross pro- 
ceeds of $2,572,905.53 and a net income of $361,582. 
In accordance with the terms of the supplemental 
agreement Harkness, Sr. was paid a salary of $75,- 
000 and Harkness, Sr., Molly Harkness, Harkness, 
Jr. and Harriet Colgate each were credited with 
$71,645.50 as their respective shares of the profits. 

Harriet’s credit on the partnership books was first 
applied to pay off the principal and interest on her 
promissory note to Harkness, Sr., in the amount 
of $35,942.82, and to offset prior withdrawals from 
her capital account consisting of cash in the amount 
of $112.97 and sums of $1,070.89 and $31,423.67 
paid to the Collector of Internal Revenue. The 
balance of $3,095.15 which she left in the business at 
the close of 1943 was withdrawn in 1944 to pay for 
taxes and personal expenditures. Of the $71,645.50 
credited to Harkness, Jr., $34,495.08 was turned 
over to his father to pay the principal and interest 
on his promissory note. Of the remaining $37,- 
150.42 which he left in the business in 19438, young 
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Harkness expended $331.58 for his own use in 1944. 
United Packing Co. filed a partnership return 
for the year 1948, reporting a net income of $361,- 
582, compensation of $75,000 paid to Harkness, Sr., 
and the distribution of $71,645.50 from profits to 
each of the three Harknesses and to Harriet Colgate. 
Harkness, Sr. and Molly Harkness filed separate 
income tax returns in 1948. As residents of a com- 
munity property state, each reported one-half of 
the total income of $218,291 they together received 
from United Packing Co. in 1943, or $109,145.50. 
In his notices of deficiency sent to petitioners, re- 
spondent determined that the net income of United 
Packing Co. for 1943 was $861,823 and that each 
petitioner realized one-half of this amount, or $180,- 
916, as community property income. ‘The notice 
of deficiency sent to Harkness, Sr. stated in part: 


‘‘(a) On December 31, 1942, you and your 
wife, Molly A. Harkness, together with your 
two children, Floyd James Harkness, Jr. and 
Harriet Harkness Colgate, executed an instru- 
ment purporting to create a family partnership. 
Since Floyd James Harkness, Jr. and Harriet 
Harkness Colgate contributed no capital orig- 
inating with themselves, rendered no services 
to the business, and were not required to par- 
ticipate in the control and management of the 
business under the terms of the alleged part- 
nership agreement, it is held that they did not 
acquire valid partnership interests in the 
United Packing Company. Accordingly, profits 
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from the above-named organization are reallo- 
eated to you and your wife on a community 
property basis, thus Increasing your taxable 
income by $71,770.50 as shown below. 


Total net profit of United Packing 


COMME nn. . atu ees «ipo cecal $361,832.00 
Your community one-half share ........ 180,916.00 
aomnt MepOGved ON Feturn . . sce... os 109,145.50 
Auquotment—Incerease .........6,- 4: - $ 71,770.50” 


Similar language was contained in the notice of 
deficiency received by Molly Harkness. 


The three Harknesses and Harriet Colgate had 
no intent to join together in conducting the business 
of United Packing Company as bona fide partners 
in 1943 and thus their partnership was not valid 
for tax purposes in that year.’’ 

The Tax Court, in its opinion, held that the peti- 
tioner, her husband, and their children had no intent 
to join together in conducting the business of 
United Packing Co. as bona fide partners in 1943, 
and that their partnership was not valid for tax 
purposes in that year. 


Tif. 

The said taxpayer, to wit, Molly A. Harkness, 
being aggrieved by the Findings of Fact and Con- 
clusions of Law contained in said Findings and 
Opinions of the Court and by the Tax Court’s deci- 
sions entered pursuant thereto, desires to obtain 
a review thereof by the United States Court of 
Appeals for the Ninth Circuit. 
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LV. 
The petitioner assigns as error the following acts 
and omissions of the Tax Court of the United 
States: 


1. The Tax Court erred in finding contrary to 
the record that: 


‘During the year 1943 there was no change 
in the operation of United Packing Co. over 
prior years. The business was still completely 
under the control of Harkness, Sr.”’ 


2. The Tax Court erred in finding contrary to 
the record that no collateral was required to secure 
the notes given by Harriet Colgate and Floyd J. 
Harkness, Jr. to petitioner and her husband. 


3. The Tax Court erred in finding contrary to 
the record as a whole that: 


‘“The three Harknesses and Harriet Colgate 
had no intention to join together in conducting 
the business of United Packing Co. as bona 
fide partners in 1943 and thus their partner- 
ship was not valid for tax purposes in that 
year.”’ 


4. The Tax Court erred in not finding, as the 
record shows, that Floyd J. Harkness, Jr., upon 
his return from the Army in January, 1946, was 
appointed Assistant General Manager of the part- 
nership business, and has ever since that time, 
and up to January 11, 1949, the date of the hear- 
ing of this case, rendered substantial managerial 
services to the business. 
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5. The Tax Court erred in not finding, as the 
record shows, that during the year 1946 Floyd J. 
Harkness, Jr. received the sum of $57,984.85, and 
during the year 1947 the sum of $53,635.13, as sal- 
ary for each of said years for services rendered as 
such Assistant General Manager. 


6. The Tax Court erred in not finding, as the 
record shows, that during the period 1946 to 1947, 
Floyd J. Harkness, Jr. withdrew from the part- 
nership business a total sum of $121,484.51. 


7. The Tax Court erred in not finding, as the 
record shows, that William Colgate was discharged 
from the Army in the Fall of 1944, and immedi- 
ately went to work for the partnership, and in not 
finding that in January, 1945, William Colgate be- 
eame a fifth partner in the enterprise. 


8. The Tax Court erred in not finding, as the 
record shows, that William Colgate has ever since 
January, 1945, been the Manager of the Clovis- 
Sanger District of the partnership and has ren- 
dered substantial services of a supervisory and 
managerial nature to the partnership, and in not 
finding that he has received the following compen- 
sation for his services: 1944, $450.00; 1945, 
$5,270.00; 1946, $46,554.79; 1947, $35,928.45. 


9. The Tax Court erred in not finding, as the 
record shows, that during the period 1944 to 1947, 
William Colgate and Harriet Colgate have with- 
drawn $100,138.48 from the partnership. 
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10. The Tax Court erred in not finding, as the 
record shows, as a whole, that Floyd J. Harkness, 
Jr., and Harriet Colgate were and have been ever 
since January 1, 1943, the true owners of an undi- 
vided interest in the assets of the partnership. 


11. The Tax Court erred in not finding, as the 
record shows as a whole, that Floyd J. Harkness, 
Jr. and William Colgate made, as of the date of the 
formation of the partnership, a commitment to ren- 
der services to the partnership as soon as circum- 
stances permitted. 


12. The Tax Court erred in not finding, as the 
record shows, that Floyd J. Harkness, Jr., Harriet 
Colgate and petitioner and her husband were co- 
owners, as tenants in common, of one-half of the 
Ranch known as the ‘‘River Ranch,’’ each owning 
an undivided Vth interest therein, and in not find- 
ing that during the year 1943 the profits derived 
from the operation of this Ranch amounted to 
$60,309.92, and in not finding that the 1th interest 
of each of the children yielded an income belonging 
to them in the sum of $15,077.48 each. 


13. The Tax Court erred in not finding, as the 
record shows, that Harriet Colgate and Floyd J. 
Harkness, Jr. pledged the first income to be de- 
rived from the business of the partnership to the 
payment of the notes given by them to petitioner 
and her husband. 


14. The Tax Court erred in not finding, as the 
record shows, that petitioner and her husband and 
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Harriet Colgate and Floyd J. Harkness, Jr. in- 
tended to join together in conducting the business 
of United Packing Co. as bona fide partners in 
1943 and that their partnership was valid for tax 
purposes for that year. 


15. The Tax Court erred in that its decision 
herein is contrary to the applicable decisions of the 
Supreme Court of the United States. 


16. The Tax Court erred herein in that its deci- 
sion is contrary to the applicable decisions of the 
Tax Court heretofore made. 


17. The Tax Court erred in finding, contrary 
to the record, a deficiency for the year 19438, in 
heu of a finding that there is no income tax due 
from the petitioner for said year. 


Wherefore, petitioner prays for a review by the 
United States Court of Appeals for the Ninth Cir- 
cuit of the decision by the United States Tax Court, 
promulgated December 22, 1949, 13 T.C. No. 129; 
and that upon such review said Honorable Court 
make and enter a decree setting aside and reversing 
said decision of the United States Tax Court, and 
determine that the respondent, the Commissioner 
of Internal Revenue, erred in reallocating the in- 
come of the partnership known as United Packing 
Co. and in such reallocation reallocating to the peti- 
tioner, namely, Molly A. Harkness, and to her hus- 
band, Floyd J. Harkness, Sr., on a community 
basis, the entire income from said partnership; and 
should further determine that there was no de- 
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ficiency in income taxes or victory taxes for the 
year 1943 from said petitioner. 


/s/ PHILIP 8S. EHRLICH, 
/s/ ALBERT A. AXELROD, 


/s/ BR. J. HECHT, 
Counsel for Petitioner. 


State of California, 
City and County of San Francisco—ss. 


Albert A. Axelrod and R. J. Hecht, being first 
duly sworn, depose and say: 

That they are counsel of record in the above- 
entitled cause; that as such counsel they are author- 
ized to verify the foregoing petition for review, that 
they have read said petition and are familiar with 
the statements contained therein; that the state- 
ments made are true to the best of each of their 
knowledge, information and belief. 


/s/ ALBERT A. AXELROD, 
/s/ R. J. HECHT. 


Subscribed and sworn to before me this 10th day 
of May 1950. 
[Seal] /s/ GLADYS C. OKERSTROM, 
Notary Public in and for the City and County of 
san Francisco, State of California. 


My Commission Expires October 27, 1952. 


Received and Filed May 12, 1950. 
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In the United States Court of Appeals 
For the Ninth Circuit 


Docket No. 16407 


MOLLY A. HARKNESS, 
Petitioner on Review, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent on Review. 


NOTICE OF FILING PETITION 
FOR REVIEW 


To: Charles Oliphant, 
Chief Counsel, 
Bureau of Internal Revenue. 


You are hereby notified that the above-petitioner 
did, on the 12th day of May, 1950, file with the 
Clerk of The Tax Court of the United States, at 
Washington, D. C., a petition for review by the 
United States Court of Appeals for the Ninth Cir- 
cuit, of the decision of this Court heretofore ren- 
dered in the above-entitled case. Copy of the 
petition for review as filed is hereto attached and 
served upon you. 


Dated this 16th day of May, 1950. 


/s/ VICTOR 8. MERSCH, 
Clerk, The Tax Court of the 
United States. 
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Service of Copy of Petition for Review Acknow]l- 
edged this 16th day of May, 1950. 


/3s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of Internal Revenue, Attor- 
ney for Respondent. 


Filed T.C.U.D. May 16, 1950. 


In the Tax Court of the United States 


No. 16,407 
MOLLY A. HARKNESS, 
Petitioner, 
vs. 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PRAECIPE FOR RECORD 
To the Clerk of the Tax Court of the United States: 


You are hereby respectfully requested to prepare 
and certify and transmit to the Clerk of the United 
States Court of Appeals for the Ninth Circuit, with 
reference to Petition for Review heretofore filed by 
the petitioner in the above-entitled cause, a tran- 
script of record in the above cause prepared and 
transmitted as required by law and by the rules of 
said court, and to include in said transcript of rec- 
ord the following documents or certified copies 
thereof, to wit: 
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1. The docket entries of all proceedings before 
the Tax Court. 


2. Pleadings before the Tax Court of the United 
States as follows: 


(a) Petition for redetermination. 
(b) Answer of respondent. 


3. Stipulation of facts filed at the hearing Jan- 
uary 11, 1949. 


4. Reporter’s transcript of the proceedings and 
testimony before the Tax Court on January 11, 
1949. 


). The following exhibits introduced in evidence 
before the Tax Court on January 11, 1949: 


(a) Joint exhibits: 10-J, 11-K, 12-L. 

(b) Petitioner’s exhibits: 138, 14, 15, 16, 
17, 18. 

(c) Respondent’s exhibits M, N. 


6. Notice under Rule 50. 


7. Respondent’s computation for entry of de- 
cision. 


8. Stipulation signed by counsel for petitioner 
with respect to the computation of respondent. [No 
record hereof located Victor S. Mersch.] 


9. Decision of the Tax Court. 

10. Petition for Review filed by petitioner. 
11. This praecipe. 

12. Notice of Filing Petition for Review. 
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Dated: July 10, 1950. 
/a/ PHILDP'S. HHRLICH, 
/s/ ALBERT A. AXELROD, 


/s/ R. J. HECHT, 
Attorneys for Petitioner, 
Molly A. Harkness. 


Affidavit of Service by Mail attached. 
Received and Filed, T.C.U.S., July 12, 1950. 


SEE 


[Title of Tax Court and Cause. ] 


CERTIFICATE 


I, Victor 8. Mersch, Clerk of the Tax Court of 
the United States, do hereby certify that the fore- 
going documents, 1 to 15, inclusive, constitute and 
are all of the original papers and proceedings on 
file in my Office as called for by the ‘‘Praecipe for 
Record’’ in the proceeding before the Tax Court of 
the United States entitled: ‘‘Molly A. Harkness, 
Petitioner, v. Commissioner of Internal Revenue, 
Respondent,’’ Docket No. 16407, and in which the 
petitioner in the Tax Court proceeding has initiated 
an appeal as above numbered and entitled, together 
with a true copy of the docket entries in said Tax 
Court proceeding, as the same appear in the official 
docket book in my office. 


In testimony whereof, I hereunto set my hand 
and affix the seal of the Tax Court of the United 
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States, at Washington, in the District of Columbia, 
this 14th day of July, 1950. 


[Seal] /s/ VICTOR 8S. MERSCH, 
Clerk. 


[Endorsed]: No. 12618. United States Circuit 
Court of Appeals for the Ninth Circuit. Molly A. 
Harkness, Petitioner, vs. Commissioner of Internal 
Revenue, Respondent. ‘Transcript of the Record 
upon Petition to Review a Desision of the Tax 
Court of the United States. 


Filed: July 19, 1950. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 
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In the United States Court of Appeals for the 
Ninth Cireuit 


No. 12618 


MOLLY A. HARKNESS, 
Petitioner and Appellant, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent and Appellee. 


APPLICATION FOR EXTENSION OF TIME 
WITHIN WHICH TO FILE RECORD AND 
DOCKET CASE ON A PETITION FOR 
REVIEW FROM A DECISION OF THE 
TAX COURT OF THE UNITED STATES 


To the Honorable Justices of the United States 
Court of Appeals for the Ninth Circuit: 


The above-named petitioner, Molly A. Harkness, 
through her counsel, hereby applies to this Honor- 
able Court for an extension of time within which 
to file the record and docket her case after filing of 
the petition for review in the Tax Court of the 
United States. 

This application is made on the ground of ex- 
cusable neglect of one of counsel for said petitioner, 
in failing to file with the Clerk of the Tax Court of 
the United States a praecipe designating the record 
to be transmitted to the Clerk of this Honorable 
Court, within the forty-day period ealled for by 
Rule 31 of this Honorable Court. 
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This application is supported by the affidavit of 
R. J. Hecht, one of counsel for petitioner, and 
points and authorities likewise attached to this ap- 
plication. 

Petitioner respectfully requests that she be 
granted a reasonable time within the discretion of 
the above-entitled court within which the Clerk of 
the Tax Court may file with the Clerk of this Hon- 
orable Court said record, and within which said case 
may be docketed. 


Dated: July 7, 1950. 
/s/ PHILIP 8. EHRLICH, 
/s/ ALBERT A. AXELROD, 


/s/ R. J. HECHT, 
Attorneys for Petitioner and Appellant Molly A. 
Harkness. 


Ordered time of petitioner to file transcript of 
record and docket cause extended to August 1, 1950. 
/s/ WILLIAM HEALEY, 
/s/ WM. E. ORR, 
/s/ WALTER L. POPE, 
U.S. Cireuit Judges. 


[Endorsed]: Filed July 8, 1950. 
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[Title of Tax Court and Cause. ] 


STATEMENT OF POINTS ON WHICH AP- 
PELLANT INTENDS TO RELY AND 
DESIGNATION OF PARTS OF THE 
RECORD NECESSARY FOR CONSID- 
ERATION THEREOF 


Appellant proposes, on her appeal, to rely on the 
following points: 


1. The following ultimate finding of the Tax 
Court is contrary to its evidentiary findings: 


‘‘The three Harknesses and Harriet Colgate 
had no intent to join together in conducting 
the business of United Packing Co. as bona 
fide partners in 1943 and thus their partnership 
was not valid for tax purposes in that year.’’ 


2. The ultimate finding set forth in 1 above is 
based upon a misapplication of the law. 


3. The ultimate finding set forth in 1 above is 
clearly erroneous because it is against the clear 
weight of the evidence and is arrived at by accept- 
ing part of the evidence and totally disregarding 
other convincing evidence. 


4. The following finding of fact is clearly erro- 
neous because it is against the clear weight of the 
evidence and is arrived at by accepting part of the 
evidence and totally disregarding other convincing 
evidence: 


‘During the year 1943 there was no change 
in the operation of the United Packing ‘Co. 
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over prior years. The business was still com- 
pletely under the control of Harkness, Sr.”’ 


). The following ultimate finding of the Tax 
Court is contrary to its evidentiary findings: 


‘‘No collateral was required on either note.’’ 


6. The ultimate finding set forth in 5 above is 
clearly erroneous because it is against the clear 
weight of the evidence. 


7. The Tax Court erred in not finding, as the 
record shows, that Floyd J. Harkness, Jr., upon his 
return from the Army in January, 1946, was ap- 
pointed Assistant General Manager of the partner- 
ship business, and has ever since that time, and up 
to January 11, 1949, the date of the hearing of this 
case, rendered substantial managerial services to 
the business. 


8. The Tax Court erred in not finding, as the 
record shows, that during the year 1946 Floyd J. 
Harkness, Jr., received the sum of $57,984.85, and 
during the year 1947 the sum of $53,635.13, as 
salary for each of said years for services rendered 
as such Assistant General Manager. 


9. The Tax Court erred in not finding, as the 
record shows, that during the period 1946 to 1947 
Floyd J. Harkness, Jr., withdrew from the part- 
nership business a total sum of $121,484.51. 


10. The Tax Court erred in not finding, as the 
record shows, that William Colgate was discharged 
from the Army in the Fall of 1944, and immedi- 
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ately went to work for the partnership, and in not 
finding that in January, 1945, William Colgate be- 
came a fifth partner in the enterprise. 


11. The Tax Court erred in not finding, as the 
record shows, that William Colgate has ever since 
January, 1945, been the Manager of the Clovis- 
Sanger District of the partnership and has ren- 
dered substantial services of a supervisory and 
managerial nature to the partnership, and in not 
finding that he has received the following com- 
pensation for his services: 1944, $450.00; 1945, 
$5,275.00; 1946, $46,554.79; 1947, $35,928.45. 


12. The Tax Court erred in not finding, as the 
record shows, that during the period 1944 to 1947 
Wiliam Colgate and Harriet Colgate have with- 
drawn $100,138.48 from the partnership. 


13. The Tax Court erred in not finding, as the 
record shows, as a whole, that Floyd J. Harkness, 
Jr., and Harriet Colgate were and have been ever 
since January 1, 1943, the true owners of an un- 
divided interest in the assets of the partnership. 


14. The Tax Court erred in not finding, as the 
record shows as a whole, that Floyd J. Harkness, 
Jr., and William Colgate made, as of the date of 
the formation of the partnership, a commitment to 
render services to the partnership as soon as eil- 
cumstances permitted. 


15. The Tax Court erred in not finding, as the 
record shows, that Floyd J. Harkness, Jr., Harriet 
Colgate and appellant and her husband, Floyd J. 
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Harkness, Sr., were co-owners, as tenants In com- 
mon, of one-half of the Ranch known as the ‘‘ River 
Ranch,’’ each owning an undivided 1/8th interest 
therein, and in not finding that during the year 
1943 the profits derived from the operation of this 
Ranch amounted to $60,309.92, and in not finding 
that the 1/8th interest of each of the children 
yielded an income belonging to them in the sum of 
$15,077.48 each. 


16. The Tax Court erred in not finding, as the 
record shows, that Harriet Colgate and Floyd J. 
Harkness, Jr., pledged the first income to be derived 
from the business of the partnership to the pay- 
ment of the notes given by them to appellant and 
her husband. 


17. The T'ax Court erred in not finding, as the 
record shows, that appellant and her husband and 
Harriet Colgate and Floyd J. Harkness, Jr., in- 
tended to join together in conducting the business 
of United Packing Co. as bona fide partners in 
1945 and that their partnership was valid for tax 
purposes for that year. 


18. The Tax Court erred in that its decision 
herein is contrary to the applicable decisions of the 
Supreme Court of the United States. (Commis- 
sioner of Internal Revenue v. Culbertson, 337 U. S. 


733; Commissioner of Internal Revenue v. Tower, 
o27 W. 5. 280.) 


19. The Tax Court erred herein in that its de- 
cision is contrary to the applicable decisions of the 
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Tax Court heretofore made. (Issac Blumberg, 11 
T. C. 663.) 


20. The Tax Court erred in finding, contrary to 
the record, a deficiency for the year 1943, in lieu 
of a finding that there is no income tax due from 
appellant for said year. 


Appellant designates the following portions of 
the record as necessary for the consideration of the 
foregoing points: 

(a) ‘The petition of Molly A. Harkness. 

(b) Answer of Commissioner of Internal Rev- 
enue. 

(c) Stipulation of facts and Exhibits 1-A 
through 9-I, attached. 

(d) Official report of proceedings before the 
Tax Court. 

(e) The following joint exhibits attached to the 
petition: 10-J, 11-K and 12-L. 

©) Wxhibits 16) d4905) Nopd7, de .and M and N. 

(¢) Findings-of fact and opinion of the Tax 
Court. 

(h) Respondent Commissioner’s computation 
for entry of decision. 

1) Decision. 

(j) Petition for review. 

(k) Proof of service of petition for review. 

(1) Application and order re extension of time 
to transmit record. (Please omit affidavit in sup- 
port of application and points and authorities. ) 

(m) Praecipe for record. 
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(n) Certificate of Clerk of Tax Court of the 
United States. 

(0) This statement of points on which appellant 
intends to rely and designation of parts of the rec- 
ord necessary for consideration thereof. 


Dated at San Francisco, California, July 24, 1950. 
/s/f PROILEP SSE CE 
/s/ ALBERT A. AXELROD, 


Js/ & J SRO: 
Attorneys for Appellant 
Molly A. Harkness. 


[Endorsed]: Filed July 25, 1950. 


[Title of Tax Court and Cause. ] 


STIPULATION FOR CONSOLIDATION ON 
PETITION FOR REVIEW 


It Is Hereby Stipulated by and between the par- 
ties, through their respective counsel, that the 
above-entitled cause be consolidated with the case 
of Floyd J. Harkness, Petitioner, vs. Commissioner 
of Internal Revenue, Respondent, No. 12619, and 
that for the purposes of said consolidated petitions 
the parties will rely upon the record in the above- 
entitled cause. 

It Is Likewise Stipulated by and between the 
parties, through their respective counsel, that the 
petitions for review in this cause, and in the cause 
of Floyd J. Harkness, Petitioner, vs. Commissioner 
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of Internal Revenue, Respondent, No. 12619, be 
consolidated for the purposes of brief, argument 
and opinion. 


Dated: August 11, 1950. 


/s/ THERON L. CAUDLE, 
Assistant Attorney General. 


Charles Oliphant, 
Attorneys for Respondent. 


/s/ PHILIP 8. EHRLICH, 
/s/ ALBERT A. AXELROD, 


js/ ied. BOE T, 
Attorneys for Petitioner. 


It Is Ordered: That the above causes be consoli- 
dated for purposes of brief and argument. 


/s/ WILLIAM DENMAN, 
Judge of the United States 
Court of Appeals. 


/s/ CLIFTON MATHEWS, 


/s/ WILLIAM HEALY, 
Judges, U. S. Court of 
Appeals for the 9th Circuit. 


[Endorsed]: Filed August 17, 1950. 


